Litigation 2


CLASS 1.2

Adversarial context

· Judge is hands off, but with an evidence exception.  With evidence, the Judge’s role is to filter the fitness of evidence to present to the jury, not assess it otherwise.

· Parties are responsible for investigation, but there is a power imbalance in terms of resources available to collect information.  

· In recognition of this, and in part, a remedy to this, the defendant use to only have to disclose his/her alibi before trial and nothing further.

· Prosecution guidelines indicate that the Prosecution is to disclose anything relevant to assist the case of the defendant.  However, this is not a mandatory provision, rather, it is an ethical consideration.  Moreover, disclosure is assessed from the Prosecutor’s point of view and therefore, will result in information that may or may not be of assistance – that is, the prosecutor is not a position to know what will or will not assist the defendant’s case when deciding what to disclose.

· The culture of non-disclosure may contribute to prolonging of trials (CB609) and possible miscarriages of justice.

· Recent trends to combat delay include the increase of demands for prosecutorial discovery (through legislation) and case-flow management.

· The discovery requirement has also been extended (through political pressure, for example) to the defence.

Delay prompting legislation:  Criminal Procedure Amendment (Pre-trial Disclosure) Bill 2001

· Applies only to the Supreme Court and its complex trials:  s47C(2).

· Although any party can apply for disclosure, unrepresented accused do not fall under this Act:  ss47C(3) and (4).

· Information disclosure can be limited:  s47C(5).

· Case flow management for disclosure is codified:  s47D(2).

· What must be disclosed by the prosecution falls under s47E.

Defence witnesses [14.96]

· R v Brown [1997] House of Lords [14.96]

· Facts

· Brown was convicted of wounding of a victim.

· There were 2 witnesses; Gordon and Pinnock. Gordon supported Brown’s alibi but was intoxicated at the time of incident. Pinnock first told police that Brown was involved in the incident but withdrew the statement alleging to the police that he received threats from Brown. But Pinnock stated in the court that he withdrew the statement merely because of its inaccuracy. 

· ‘Directly relevant to a fact in issue’, is for example, whether or not you saw the crime committed.

· ‘Relevant to credibility’ means that the issue relates to the witness’s ability to observe and remember events or the witness’s believability.

· Held that common law authority did not require disclosure of a witness’ credibility – that the defence witness was drunk at the time of observing the events.

· Sub-section (g) is the widest and will probably overrule the common law position on disclosure for situations such as R v Brown when it comes into practise.

· R v Jamieson (1992) A Crim R [14.97]

· Facts

· The defendants, Jamieson, Arrow, Wilmot, Elliot and Blessington were charged with abduction, sexual assault and murder. 

· Arrow and Wilmot pleaded guilty thus tried separately from the rest.

· Jamieson, Elliott and Blessington pledged not guilty.

· Jamieson defended by stating that he was not present at the crime scene and alleged Wells to be convicted with supporting evidence of Arrow and Wilmot. 

· Wells was consequently arrested. 

· Wells signed a record stating that although he was present at the scene, he was not involved in the murder but Jamieson. 

· The record Wells signed contained information which were patently incorrect. 

· The prosecution granted an immunity against prosecution to Wells before he was called by Jamieson’s counsel as a witness. 

· Defence counsel was not informed of the immunity. 

· A defence witness was given an immunity against prosecution, and therefore, did not need to take the privilege against self-incrimination.  However, this immunity was not disclosed to the defence and the defence called the witness with the intention that the witness would take the privilege against self-incrimination and remain silent, thus implying that the witness was actual guilty person, not the accused.

· The Court of Appeal took a dim view of this strategy and held that the prosecution did not need to disclose immunity in such circumstances where the defence witness is not likely to assist defence’s cases anyways.

· The use of sub-section (g) is less clear in its application to Jamieson situations.  It is debatable whether immunities ‘may be relevant to the case of … the accused person’ as prescribed by the Act.

· Obligations to disclose are on-going:  s47H.

· What must be disclosed by the defence is listed under s47F.

· Sub-section s47F(1)(c) allows the prosecution to investigate, although not interview, defence character witnesses.  This raises issues of fairness in terms of allowing the prosecution to more thoroughly prepare on questions of credibility.

· Sub-section s47F(2)(g) is a requirement that demands that the defence be increasingly more prepared.

· Sanctions for non-compliance:  s47O.

· s47O(4)’s comment to the jury on a failure to comply with disclosure is similar to the jury warning on the right to remain silent provided for under s20 Evidence Act.

· Schedule 2 s15A(1) is worded in terms of the Prosecutorial guidelines (‘disclose to the [DPP] all relevant information … that might reasonably be expected to assist the case for .. the accused’), but applies to the Police.  The problem is that it may not apply to situations such as R v Brown, because under those facts, the drunken state of the defence witness is not likely to assist the defence’s case.

Further efficiency and economy provisions:  Evidence Act (CB609)

· s29(4) allows the admission of charts and summaries.

· s184 allows the defendant to make admissions of fact.

· s191 allows parties to agree to facts.

· s192 provides criteria for when judges make directions concerning the length of the hearing and matters of fairness to parties or witnesses and must always be borne in mind.

· s193 allows the court to make orders of discovery.

Subpoenas [14.82]

· R v Saleam held that subpoenas can be for material relevant to impugning the credit of a Crown witness.

· Witness statements are also amenable to subpoenas.

· Alister refused to give subpoenas on the grounds of ‘fishing’ or speculation.

Judge’s obligations for a fair trial

· The judge is an impartial mediator (CB610) with few intervention powers (CB611).  What powers there are, they are pervasive [14.11].

· The Dietrich criteria on stays [14.12-14.13] is very limited.  

· Facts

· Dietrich asked the trial judge for permission to have assistance from a fellow prisoner. 

· Held: the accused must be:

· Facing a serious charge;

· Indigent.  In Khalifeh [14.13], the court examined the amount of advocacy experience in determining that the accused’s limited experience meant that the accused were indigent in the face of the combination of counts, length of the trial and the disadvantage regarding lack of access to court transcripts.  However, a lawyer is unlike to qualify as indigent:  DPP (Cth) v Fuller & Cummings; and

· Lack legal representation through no fault of their own.  

· In Small [14.14] the Court of Criminal Appeal held that the accused had adequate time to organise representation and while the discretion to stay should have been executed by the judge, the lack of a stay did not amount to a miscarriage of justice.

· Milat held that application of Dietrich did not allow for a ‘Rolls-Royce’ representation.

· Saraya held that a poor interpreting service can amount to unfairness.

· Other uses of the Dietrich power to stay proceedings are listed [12.93-12.195].

Non-Dietrich situations [14.21]

· In MacPherson v R the court held that the judge should have informed the accused of the procedure called voir dire.  Brennan J used the distinction between “telling players how to play and telling them the rules of the game”.

· In Gidley [14.23], legal representation had diary evidence excluded due to its lack of relevance and unfair prejudice.  However, Gidley then dismissed his representation and attempted to re-introduce the excluded evidence.  The Court of Criminal Appeal held that in a particular case a trial judge will be obliged to advise about the likely prejudicial consequences of a course of action, so that the accused may make a decision, but the final decision rests with the accused.  Hence, the duty of a trial judge is a limited one where the judge is obliged to inform the accused sufficiently “to put him in a position where he can make an effective choice whether he should exercise those rights”.

Lay assistance [14.17]:  McKenzie friends

· The role of McKenzie friends is to give ‘quiet assistance’.

· In England, the use of a McKenzie friend is less controversial than it is in Australia (particularly NSW).  The position in Australia is that they are an indulgence that will rarely be given.

· Criticisms of McKenzie friends include:

· They are particular disruptive.

· They undermine the judge’s full control.

· They are not subject to disciplinary action.  However, this may overlook the power of contempt.

· They may encourage the implementation of unfair tactics.

· They may lead to prolonged trials or miscarriage.

· They may prevent the effective discharge of the judge’s duties in ensuring a fair trial.

Incompetent legal advice [14.25]

· Only ‘flagrantly incompetent’ legal advice will uphold an appeal.

· Hamilton involved lawyer failing to properly investigate the past convictions his client.  Counsel then proceeded to put Hamilton’s character in issue.  The appeal was upheld on the grounds that the lawyer was flagrantly incompetent in failing to fully obtain a list of antecedents (prior convictions).

· Birks involved a lawyer failing to put certain matters to the complainant, and in cross-examination could not then raise the issues.  The lawyer did not point out the incompetence until the jury retired to consider its verdict.  The Court of Appeal upheld the appeal.

Lies [14.45]

· A lie told by a witness will ordinarily only go toward the witness’s credibility.

· For an accused, a lie may also go toward being directly relevant to a fact in issue by showing a consciousness of guilt.

· Edwards 
· Facts

· The incident occurred during court of transportation of prisoners. 

· Held: the judge sets up a criteria for using a lie to show consciousness of guilt.  Lies must:

· Be deliberate;

· Relate to a material issue;

· Spring from a “realisation of guilt and a fear of the truth”; and

· Be clearly shown to be lies by evidence other than that to be corroborated.

However, the jury must be instructed that the lie can only be taken into account:

“only if they are they are satisfied, having regard to those circumstances and events, that it reveals a knowledge of the offence or some aspect of it and that it was told because the accused knew that the truth of the matter about which he lied would implicate him in the offence, or, as was said in R v Lucas because of a “realisation of guilt and a fear of the truth.”

Moreover, the jury should be instructed that there may be reasons for the telling of a lie apart from the realisation of guilt.  A lie may be told out of panic, to escape an unjust accusation, to protect some other person or to avoid a consequence extraneous to the offence.  The jury must be told that, if they accept that a reason of that kind is the explanation for the lie, they cannot regard it as an admission.  It should be recognised that there is a risk that, if the jury are invited to consider a lie told by an accused, they will reason that he lied simply because he is guilty unless they are appropriately instructed with respect to these matter.  In many cases where there appears to be a departure from the truth it may not be possible to say that a deliberate lie has been told.  The accused may be confused.  He may not recollect something which, upon his memory being jolted in cross-examination, he subsequently does recollect.”

Furthermore:

“Although guilt must ultimately be proved beyond all reasonable doubt, an alleged admission constituted by the telling of a lie may be considered together with the other evidence and for that purpose does not have to be proved to any particular standard of proof.  It may be considered together with the other evidence which as a whole must establish guilt beyond a reasonable doubt if the accused is to be convicted.  If the lie said to constitute the admission is the only evidence against the accused or is an indispensable link in a chain of evidence necessary to prove guilt, then the lie and its character as an admission against interest must be proved beyond reasonable doubt before the jury may conclude that the accused is guilty.  But ordinarily a lie will form part of the body of evidence to be considered by the jury in reaching their conclusion according to the required standard of proof.  The jury do not have to conclude that the accused is guilty beyond reasonable doubt in order to accept that a lie told by him exhibits a consciousness of guilt.  They may accept that evidence without applying any particular standard of proof and conclude that, when they consider it together with the other evidence, the accused is or is not guilty beyond reasonable doubt.”  

This quote alludes to Shepard (HCA) where links in chains of logic must be proved beyond a reasonable doubt.  That is, an indispensable event in a chain of logic must be provided beyond a reasonable doubt.

Interest in the outcome [14.49]

· Robinson v R is authority for the proposition that reference to the accused’s interest in the outcome of the case is improper, because it sits very poorly with the presumption of innocence.  That is, you cannot make reference to the accused’s guilt or place them into the basket of suspect witnesses.  However, cross-examining an accused about a motive to lie is acceptable, but the line between this and a vested interest very fine.

CLASS 2.1

Evidence that is directly relevant to a fact in issue

Evidence Act

· Structure – chapters, parts and divisions.

· Chap 1Preliminary.

· s11 General powers of the court (this is a fall back position).

· Chap 2 Adducing Evidence – these are not the admissibility rules.  This Chapter deals with how to bring evidence before the court, not whether the evidence produced is actually admissible.  Admissibility is determined by other rules (Chap 3).

· Div 1 Witnesses – competent or compellable.  A defendant is neither competent or compellable and hence, cannot be required to give evidence.

· Div 2 Oaths and affirmations.  An oath is not always required because you can give an affirmation.

· Div 3 General rules on giving evidence.

· s32 Assistance to remember, but has nothing to do with admissibility.  Other sections deal with admissibility.

· s33 deals with the ways Police Officers give evidence.

· Div 4 Examination in chief and re-examination.

· Div 5 Cross-examination.

· s43 Prior inconsistent statements.

· Chap 3 Admissibility of evidence.

· Pt 3.1 Relevance.

· Pt 3.3 Opinions are not dealt with in this course.

· Pt 3.4 Admissions (statements by the accused against interest).

· Pt 3.6 Tendency and co-incidence.  This is the purpose that you want to use the information for, that is, using the evidence to show that a person had a tendency to do certain things and rebut a “it’s just a co-incidence” argument, for example.

· Pt 3.7 Credibility.

· Pt 3.8 Character (of the accused).

· Pt 3.9 Identification evidence (notoriously unreliable).

· Chap 4 Standard of proof

· s142 Admissibility of evidence – standard of proof.

· Pt 4.5 Warnings (to the jury).  This is a section dealing with directions to the jury after evidence has been admitted.

· Dictionary (important).

· Pt 1 Definitions

· Pt 2 Other expressions

· For example, “unavailability of person”.

Pt 3.1 Relevance

· s55 Relevance is the first threshold that you must meet to have evidence admitted.
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· At common law there where two questions:

· Logical relevance – whether there is a logical connection of the evidence to a fact in issue (s55 Evidence Act).

· Legal relevance – took into account policy considerations (s135 and s137 Evidence Act) such as the existence of any prejudice and the evidence’s probative value.

s55 logical relevance

· s55 seeks a connection between the information and the fact in issue.  

55  Relevant evidence


(1)
The evidence that is relevant in a proceeding is evidence that, if it were accepted, could rationally affect (directly or indirectly) the assessment of the probability of the existence of a fact in issue in the proceeding.

· ‘Fact in issue’.  These will initially relate in some way to the crime charged (that is, they show the elements of the crime).  However, as the case develops, other facts in issue will arise.

· What aspects of the case will help my case?  Evidence adduced will usually support your version of a fact in issue.  

· Why do I want the information?  Once you have determined the reason why you want the evidence, you will be able to determine the particular rules of evidence applicable (such as relevance).

· ‘Assessment of the probability’

· This means that if the fact in issue is more probable with the information than without it, this meets s55 and the information is relevant.

· Examples under s55

· A is charged with murder.  Prosecution calls W1 to say that he heard A say he hated V because the victim had seduced A’s sister.  Is this relevant?

· Is it more likely that A killed V with the evidence than without it?  Yes, then the evidence is relevant.

· What is the fact in issue?  The intention to kill.

· Hence, this information has a connection to a fact in issue.

· A is charged with murder.  Prosecution calls W2 to say that he heard A say that a man who seduced an innocent girl should be killed without mercy.

· Relevance stems from an argument based on an inference from W1 – that V seduced A, and then that A’s sister is an innocent girl.

· Under s57, the judge can rule the inference based on W1 ‘provisionally relevant’.  However, if the evidence ends up being irrelevant, then a direction can be made on this point.

· A is charged with murder.  Prosecution calls W3 to say that A was near the scene of the crime at or about the time when V’s death must have occurred.

· Relevant.

· However, the usefulness (probity) of the connection between the information and the fact in issue is another matter.

· A is charged with murder.  Prosecution calls W4 to say that A had for some years owned a revolver of the type that was used in the killing.

· Relevant.

· A is charged with murder.  Prosecution calls W5 to say that the day after the killing, A entered a shop in a town some distance way and purchased a revolver of the same make and calibre.

· Prima facie not relevant.

· You would require other evidence to help make this relevant – for example, that A likes to buy revolvers.

· A is charged with murder.  Prosecution calls W6 to say that when questioned about his ownership of the revolver, A said that the one he then produced (which was in fact purchased after the murder) had been in his possession for some years.

· Relevant to show a consciousness of guilt.

· Stephenson
· Manner of victim’s driving is, prima facie, relevant to a fact in issue.  In the case only one of three possible drivers could have been driving.

· If 66% of the possible drivers had had a high blood alcohol reading, the inference is that alcohol content might have affected the manner of driving, but does this mean that alcohol readings are relevant to question of negligent driving?  This would depend on whether s55 requires a certain degree of connection between the information and the fact in issue.

· (The case shows that, at common law, logical relevance establishes a required base standard before considering legal relevance.  In the case, the court held that the evidence of the condition of the three potential drivers was logically, but not legally relevant.)

· In Papakosmas, the accused became intoxicated at an office party and sexually assaulted a fellow office worker.  The Prosecution wanted to tender the statement that she made to other colleagues, after she had been to the bathroom, that she had been assaulted.  The Evidence Act does not contain special provisions for evidence by sexual assault complainants, unlike the common law.  The High Court recognised that a prior recent statement can be relevant both to the credibility of the complainant and a fact in issue, if you are able to admit the statement.  Further:

“Nothing in the Act requires the admission of a statement unless, in the terms of s55, it could rationality affect, directly or indirectly, the assessment of the probability of the facts asserted.  There has to be more than the fact that the statement is made to produce the conclusion required by s55 as the price of admissibility.  Rationality connotes logical reasoning.” (SM32) per Gaudron  and Kirby JJ

· In Mahlo, Santow J ruled that the evidence was not sufficiently probative to satisfy s55 because there was:

“no suggestion of a consistent pattern of such representations but the mere possibility of another case.”  (CB 677)

· Fowler per Dowd J rejected evidence saying that it was:

“totally equivocal as to whether the presentation of the deceased was as a result of a domestic, personal, financial or extraneous matter or a combination of these, or a matter of the deceased’s concern about his survival, [and] I consider that there is no way in which an inference can be drawn in any direction in support of the accused’s hypothesis that the deceased was concerned about other people potentially harming him and that he had good reason to do so; further, that that evidence could rationally affect the assessment of the probability of a fact in issue in the proceedings.”  (CB678)

· Mahlo and Fowler show that more than tenuous equivocal statements and acts are required to satisfy s55’s ‘rational connection’.  Papakosmas shows that ‘rational’ wants logical reasoning.

ss135 and 137 legal relevance

· Note that ‘probative value’ is defined in the Dictionary.

probative value of evidence means the extent to which the evidence could rationally affect the assessment of the probability of the existence of a fact in issue. 

· s137

· Has no application to defence evidence, it only applies to the prosecution.  

· The test has a lower threshold for exclusion of evidence than s135 – it only requires probative value to be outweighed.

· The trial Court must refuse to admit the evidence under the test.  

· While may decisions are usually harder to appeal, there is a question of what should happen on appeal should a Court of Appeal reach a different assessment of and conclusion based on the evidence in the case – does the Court of Appeal also need to apply the ‘must’ test and make a decision, even where there is no error of law (which is what is usually required to uphold an appeal).  This is the basis of an argument before the Court (Smith).

135  General discretion to exclude evidence



The court may refuse to admit evidence if its probative value is substantially outweighed by the danger that the evidence might:


(a)
be unfairly prejudicial to a party; or


(b)
be misleading or confusing; or


(c)
cause or result in undue waste of time.

137  Exclusion of prejudicial evidence in criminal proceedings



In a criminal proceeding, the court must refuse to admit evidence adduced by the prosecutor if its probative value is outweighed by the danger of unfair prejudice to the defendant.

· s135

· Applies to civil, criminal, defence and prosecution evidence.  

· The test requires the probative value to be substantially outweighed.  

· Examples of things falling under this section are:  emotional evidence that can create prejudice.

· The Court may refuse to admit evidence under the test.

· Hence, s135 and s137 ask how strong is the relevance to the fact in issue and is it outweighed by any prejudice?

CLASS 2.2

Evidence indirectly relevant to a fact in issue:  credibility

Issue of the resources available to the Appeal Court

· Evidence directly relevant to a fact in issue will also usually be relevant to credibility.

· State Rail of NSW v Earthline Construction is a case on the importance of demeanour.  Kirby J notes that demeanour cues are culture driven, which makes eye contact an important credibility cue.  Direct eye contact is more believable, especially if you are wearing glasses.  Even if Kirby J recognises the role of demeanour, the only indicator that the Court of Appeal has to base its decision on is the transcript, and hence, it does not have the benefit of assessing credibility like a jury does.  This is a particular disadvantage if the issue of credibility is important.  Hence, Kirby J acknowledges that credibility is important, but also that the High Court is willing to override the fact that the Court of Appeal has only the transcript to go by.

· Research indicates that persons unfamiliar with social cues are very much disadvantaged in giving evidence.  People who shift around in the witness box are considered untrustworthy.

· M v R provides an example of the problem of assessing credibility from a transcript.  There is an expectation that any problem a jury has with inconsistencies and discrepancies, because juries have the benefit of first-hand experience and are in the best position to judge, would have to be large before a jury verdict is to be overturned by an Appeal Court going purely by transcript.

“If a jury thinks that the demeanour of the witness or the probability of occurrence of the witness’s general account is persuasive, they may reasonably think that discrepancies or even inconsistencies concerning details are of little moment.”  (SM45) per McHugh (dissenting)

Per the majority:  “There was discrepancy in the complainant’s evidence between what she had told the policewoman was showing on television on the night of September and what she said in court.  There was an inconsistency between the evidence given by the Complainant and the evidence given by the appellant’ s wife about the appellant’ s wife watching television on the night of 22 September. But more important than any individual matter was the improbability of the appellant acting as he was alleged to have done in the circumstances prevailing on that night, namely, on a squeaky bed in an unlocked bedroom which was only a short distance from, and within hearing distance of, another bedroom occupied by the appellant’ s wife, in a fully occupied, small house.” (SM45).  

The majority deem this such irrational and dangerous behaviour that the accused would not have taken this course.  However, this would seem to overlook any ‘drive’ that the accused had to commit a crime.

Possible uses of relevant evidence

· Most evidence that is directly relevant to a fact in issue is also relevant to a witness’s credibility by virtue of how the witness gives his/her evidence (State Rail of NSW v Earthline Construction – that is, the appearance or demeanour of the witness).  Hence, evidence that is relevant to a fact in issue will have two uses.  

· The Evidence Act provides discretionary power to the judge to limit the use of the evidence in the form of a direction to the jury.

136  General discretion to limit use of evidence



The court may limit the use to be made of evidence if there is a danger that a particular use of the evidence might:


(a)
be unfairly prejudicial to a party; or


(b)
be misleading or confusing.

· Papakosmas recognised that the statement that the witness in the case made had two uses. 

· The use of the statement recalled in its exact form gave the witness credibility (consistency of story).  

· The second use of the statement lies in a use via hearsay reasoning.  Hearsay is the use of a prior representation for that which the maker intended to assert.  Evidence can be directly relevant to a fact in issue by this hearsay reasoning.  

The defence argued that while evidence could be admitted for the above two uses, s136 should be applied to limit the use of the evidence (that is, a direction should have been given to the jury so that the evidence could only apply to credibility, rather than whether the event actually occurred).  (Usually a jury will abide by such a direction, if they understand it.)  The application to use s136 was denied.

· Where evidence has two uses, s136 can be applied.

Evidence only relevant to credibility

· Where evidence has only one use (only by credibility reasoning), evidence is not irrelevant only because it relates to credibility:  s55(2).

55  Relevant evidence


(2)
In particular, evidence is not taken to be irrelevant only because it relates only to:


(a)
the credibility of a witness; or


(b)
the admissibility of other evidence; or


(c)
a failure to adduce evidence.

What is credibility?

· The Dictionary definition alludes to the common law meaning.  At common law, credibility referred to believability or veracity.

credibility of a person who has made a representation that has been admitted in evidence means the credibility of the representation, and includes the person’s ability to observe or remember facts and events about which the person made the representation.

credibility of a witness means the credibility of any part or all of the evidence of the witness, and includes the witness’s ability to observe or remember facts and events about which the witness has given, is giving or is to give evidence. 

credibility rule means section 102. 


Hence, credibility is the witness’s veracity (truth and accuracy) and includes the witness’s ability to observe or remember facts and events about which the witness is (or will) testifying.  

· However, examples of evidence only relevant to credit include:

· W1 has recent perjury convictions.

· W1 has a long standing hatred of A and on another occasion falsely accused A of another unrelated crime.

· How good W1’s eyesight is.

Cases on credibility

· Wentworth v Rogers (No. 10) [15.30]

· This case was tried prior to the Evidence Act, and so, affidavits are akin to recent complaints (as in Papakosmas) and therefore, are only relevant to credibility.

· Facts:  W attempted to call evidence from her solicitor, G.  She wanted G to tell the court that the day after the sexual assault she went to see G to work on affidavits on the assault.  G could not remember this.  W wanted the affidavits to be admitted, however, affidavits cannot be admitted under examination in chief, unless they fall within a credibility exception (refer to credibility rules in Pt 3.7).  So W wrote a letter to the Attorney-General complaining of G’s perjury and asking that the judge admit the evidence.  W then gave her evidence.  R attempted to cross-examine regarding the letter to the Attorney-General.

· Issue:  did the letter refer to her ability to recall events or make her less believable?

· Held:
“It suggested, if anything, an aversion from and not a susceptibility to perjury. It bespoke a person of highhanded disposition who could be a nuisance to others and who would not scruple to importune persons in high places to prevent what she thought was wrong. But it did not reflect upon her trustworthiness as a witness of truth and she should not have been questioned about it before the jury.”  (CB686)

Hence, the letter was neither relevant to her credibility nor relevant to a fact in issue, and therefore, not admissible.

102  The credibility rule



Evidence that is relevant only to a witness’s credibility is not admissible.


Note 1:
Specific exceptions to the credibility rule are as follows: 



(
evidence adduced in cross‑examination (sections 103 and 104); 



(
evidence in response to unsworn statements (section 105); \



(
evidence in rebuttal of denials (section 106); 



(
evidence to re‑establish credibility (section 108); 



(
character of accused persons (section 110). 



Other provisions of this Act, or of other laws, may operate as further exceptions.


Note 2:
Section 108A makes provision as to the admission of evidence that is relevant only to the credibility of a person who has made a previous representation.
Attitudes to relevance

· Wakeley v R [15.38]
“The limits of cross-examination are not susceptible of precise definition, for a connection between a fact elicited by cross-examination and a fact in issue may appear, if at all, only after other pieces of evidence are forthcoming. Nor is there any general test of relevance which a trial judge is able to apply in deciding, at the start of a cross-examination, whether a particular question should be allowed. Some of the most effective cross-examinations have begun by securing a witness’s assent to a proposition of seeming irrelevance. ” (CB692) 

That is, the adversarial nature of the trial does not allow the judge to know what direction the trial will take (as this is directed by both parties before the Court), and hence, leeway should be given in issues of relevance, at least in cross-examination.
· The fact in issue in this case was whether the evidence (heroin) was planted.
· The evidence showed the police had access to heroin and therefore, the possibility arose that they could have planted the evidence.
· See (CB688) for a diagram on the facts in issue.
Determining whether evidence is only relevant as to credibility
· Piddington v Bennett and Wood [15.36]
· P was run over by a motor cycle driven by B.
· P calls a witness to say that he saw the motorcycle run over B.  In cross-examination, the witness is asked why they were in the location at that time.  In reply, he says he was returning from the bank after making a transaction for the Major.  B was to call a witness to say that the bank account was not activated that day.
· Is the bank evidence directly relevant to a fact in issue or only to the witness’s credibility?  As to credibility, the bank manager’s evidence was held to be not directly relevant to whether the witness saw the accident (fact in issue) because the bank manager’s evidence does not preclude the witness from seeing what he saw (the fact in issue).  Hence, the evidence was only relevant as to credibility.
· (Funderburk held that in oath against oath cases, the credibility of each of the witnesses is tied up with a fact in issue so as to make it difficult to distinguish between the two.)
· Finality principle at common law:  answers to purely credit questions are final in the sense that you cannot call independent evidence to contradict.  Under the Evidence Act this is s106.  s106 indicates what can be adduced as an exception to the finality principle.
106  Exception: rebutting denials by other evidence



The credibility rule does not apply to evidence that tends to prove that a witness:


(a)
is biased or has a motive for being untruthful; or


(b)
has been convicted of an offence, including an offence against the law of a foreign country; or


(c)
has made a prior inconsistent statement; or


(d)
is, or was, unable to be aware of matters to which his or her evidence relates; or


(e)
has knowingly or recklessly made a false representation while under an obligation, imposed by or under an Australian law or a law of a foreign country, to tell the truth (only relates to prior proceedings);


if the evidence is adduced otherwise than from the witness and the witness has denied the substance of the evidence.

· Papkosmas
· Change the facts:  the statement was made one year after the event.  This means that it will not fit into a hearsay exception and cannot be used for its hearsay use.  That is, s66 will not apply and the only available use will now be credibility.  Hence, s102 applies and an exception must be found.
· Graham’s case

· “Fresh in the memory” under s66 means days or weeks, not years.

66  Exception: criminal proceedings if maker available


(1)
This section applies in a criminal proceeding if a person who made a previous representation is available to give evidence about an asserted fact.


(2)
If that person has been or is to be called to give evidence, the hearsay rule does not apply to evidence of the representation that is given by:


(a)
that person; or


(b)
a person who saw, heard or otherwise perceived the representation being made;  



if, when the representation was made, the occurrence of the asserted fact was fresh in the memory of the person who made the representation.

· If in cross-examination it is put that there is a motive to lie (that evidence has been fabricated), a prior consistent statement can be reintroduced in re-examination to rebut this, and this is an exception to the credibility rule:  s108(3).

108  Exception: re‑establishing credibility


(1)
The credibility rule does not apply to evidence adduced in re‑examination of a witness.


(2)
The credibility rule does not apply to evidence that explains or contradicts evidence adduced as referred to in section 105, if the court gives leave to adduce that evidence.


(3)
The credibility rule does not apply to evidence of a prior consistent statement of a witness if:


(a)
evidence of a prior inconsistent statement of the witness has been admitted; or


(b)
it is or will be suggested (either expressly or by implication) that evidence given by the witness has been fabricated or re‑constructed (whether deliberately or otherwise) or is the result of a suggestion;



and the court gives leave to adduce the evidence of the prior consistent statement.

CLASS 3.1

Admissibility

Is the evidence relevant under s55?

No?  (  Inadmissible.

Yes?

(
What is the purpose or purposes for which the evidence is being adduced and is this purpose permitted by the rules of evidence (Pt 3.2-3.10)?

No?  (  Inadmissible.

Yes?

(
Is there any reason to reject (ss135 and 137) or limit (s136) the use of the evidence in the exercise of discretion?

Why have rules of hearsay evidence?

· The inability to cross-examine on hearsay evidence makes the admission of hearsay unfair.

Evidence Act
· Operates only in NSW, ACT and Commonwealth offences.

· It narrows the common law rule and makes broader, more rational exceptions from the point of view of whether it is a criminal or civil proceeding, and whether the maker of the statement available.

· The Act also requires notice to be given to the other side of the particulars of the hearsay evidence to be admitted.

· Exceptions to hearsay are categorised according to whether hearsay is firsthand or more remote hearsay.

The hearsay rule

· Contained under s59 of the Evidence Act.

59  The hearsay rule—exclusion of hearsay evidence


(1)
Evidence of a previous representation made by a person is not admissible to prove the existence of a fact that the person intended to assert by the representation.


(2)
Such a fact is in this Part referred to as an asserted fact.


(3)
(ignore)
· Person only includes people and corporations, not animals, for example.

· The section asks you to look objectively at what was said to determine what the person who made the statement intended to assert.


· Representations that may be caught by s59 (providing the representations satisfy that section):


representation includes: 


(a)
An express or implied representation (whether oral or in writing); or 


(b)
a representation to be inferred from conduct; or 


(c)
a representation not intended by its maker to be communicated to or seen by another person; or 


(d)
a representation that for any reason is not communicated. 

Examples

· J witnesses a hit and run accident.  J tells the police who arrive on the scene that “the car was red”.  J can testify in court and give that evidence – I saw the accident.  The car was red.

· There is no prior representation here.  J is giving original evidence in Court.  Hence, there is no hearsay.

· However, if J testifies that he told the police that the car was red, then this may be hearsay.

· If J has vanished since the accident, can the police officer testify in court and give evidence that “J told me that the car was red”?

· What is the purpose of tendering the evidence?  To show that the car was red.

· What fact did J intend to assert?  That the car was red.

· Thus, it is hearsay.

· If the defence wants the police officer to testify “J told me the car was red” to show that the accused who owns a blue car could not be responsible for the accident.

· What is the purpose of the tender?  To show that the accused was not responsible for the accident (because the car was red).  Thus, the purpose of the tender is to prove the existence of the fact that the car was red.  

· It does not matter who is tendering the statement.  In this example, the purpose of the tender is a hearsay purpose, and subject to exceptions, is inadmissible.

Express representations

· “That was Walton on the phone”

· Walton’s case.  W wanted to kill his wife.  He told his de facto that he wanted to kill his wife for her life insurance policy and the child they shared.  The prosecution argued that W had called his wife, and that his wife called the son over saying that W was one the phone.  The child said “hello daddy” and the wife told others at the house that it was W on the phone.

· The purpose of the evidence was to show that W and the wife had a plan to go to town and buy presents for their son.  Hence, the purpose of the tender was to show that W was on the phone (and a subsequent plan was made).

· What was the assertion in the wife’s statement?  That W was on the phone.

· This is hearsay.

· “The car was red”

· “P told W that the Handbrake on W’s car did not work”

· Who is the maker of the statement?  (important)  P.

· What is the purpose of the tender?  To show that the handbrake on W’s car did not work.

· What did P intend to assert?  That the handbrake did not work.

Implied representations – a question of “what did the speaker intend?”

· “Hello daddy”

· In Walton, the HCA concluded that the son could not have intended to assert the identity of W.  What is contained in this statement is the inference is that W is on the phone – an implied asserted – rather than that the son wanted to show that W was on the phone.

· “It’s alright, my mother’s just feeling sick”

· In Benz, a woman and man had lived together for a long time.  He was violent toward her, including that if she left him, he would kill her.  The woman hatched a plan with the daughter to kill him, but they were caught disposing of the body.  When the witness enquired as to what the pair were doing, the daughter replied “It’s alright, my mother’s just feeling sick”. 

· The purpose of the tender was to show the relationship between the two women as mother and daughter.

· The Court (under common law) held that when the daughter made the statement, she intended to assert that her mother (a point of identification as name) was feeling sick, rather than that the relationship with the woman at the bridge was as mother and she was feeling sick.

· An implication usually does not involve an intention to assert what is implied.  However, sometimes when you look at what was intended to be asserted by the representation there is an intention to assert what was implied.  For example:

· With “hello Professor Niland!” it can be said that the speaker was wanting to warn of his (Professor Niland’s) presence, rather than just used as a greeting, and the implication is intended to be asserted.

· In Hannes, Spigelman CJ (handout) stretches the “intention” concept to include “necessary assumption[s] underlying the fact[s] that the assertor … subjectively advert[ed] to.”  When this concept is applied to Benz then the relationship between the speaker and the mother would have to have been an integral assumption underlying the fact that the mother was sick.

Inferred by conduct

· Conduct can be a representation for the purposes of s59.

· A doctor at a roadside holds the wrist of an accident victim and shakes his head.

· The implication is that the victim is dead, but was that intended?

· A ship’s captain inspects the ship before embarking on a voyage with the family.

· The issue is whether the boat is seaworthy, but was that intended to be shown?

Not intended to be communicated or seen

· Events that are not intended to be communicated or seen can be representations for the purposes of s59.  Examples of such events are:

· Sobbing ‘privately’.

· Diary entries.

Representations not communicated

· Examples include:

· Unopened letters.

· Diary entries.

Representations with their own evidentiary value

· Where words have their own evidentiary value separate to their hearsay value then this is an exception to hearsay.  That is, it does not matter was the representation was, but that the representation was made, which is important.

· For example, in a defamation case, the purpose of the tender of a document is show publication, rather than what was said in the publication.

Subramaniam [17.14] (PC)

· Facts:  S was captured by terrorists, who came out of the hillside and said “I am a communist”.

· The purpose of the tender was to show that S was under duress (to show his state of mind).  The man who made the statement intended to assert that he was a communist.  Hence, the evidence was not hearsay.

Preston’s case
· A case of sexual assault where consent was the issue.

· The defence argued that the complainant did not scream or yell out.  The complainant answered that here sister had told her that the man was violent and had killed before.

· The intention of tender was to show that the complainant was in fear, while the information given by the sister intended to assert that the complainant was a violent man.

Tsang Chi Ming (SM47)

· The HCA ruled that an interpreter does not make representations, rather they are mechanism (much like the telephone) for transmitting the information.

CLASS 3.2

Reading Class 4.1

Exceptions to hearsay

60  Exception: evidence relevant for a non‑hearsay purpose



The hearsay rule does not apply to evidence of a previous representation that is admitted because it is relevant for a purpose other than proof of the fact intended to be asserted by the representation.

s60

· If evidence can be admitted for another purpose apart from hearsay, then the evidence may also be used for hearsay.

· The section exists in recognition that juries find it difficult to differentiate between evidence for hearsay and non-hearsay purposes.

· However, while evidence can be admitted under s60, it does not preclude the judge from using his or her discretion to limit the evidence.

· Further, evidence admitted for non-hearsay evidence will not necessarily have a relevant hearsay use:  Lee.

s61

· This section can limit the use of evidence as hearsay where it is admitted under s60.

· It usually applies to young children.

· s61 does not apply to representations about health, feelings, sensation, intention, knowledge or state of mind made at the time of the representation in question:  s61(2).  The reason for this may be due to the fact that such representations are personal to the maker and do not provide for ways of testing such assertions.

· Therefore, if the statement is hearsay under s59 and there is an applicable exception which would make the hearsay statement admissible, the statement will be inadmissible if the declarant was unable to give a ration reply to a question about the asserted fact.  But (2) this section does not apply to contemporaneous representations made by a person about his or her health, feelings, sensations, intention, knowledge or state of mind.  (3) For this section it is presumed that when the representation was made the person who made it was competent to give evidence about the asserted fact, unless the contrary was proven.

61  Exceptions to the hearsay rule dependent on competency


(1)
This Part (Pt 3.2) does not enable use of a previous representation to prove the existence of an asserted fact if, when the representation was made, the person who made it was not competent (s13) to give evidence about the fact because he or she was incapable of giving a rational reply to a question about the fact.


(2)
This section does not apply to a contemporaneous representation made by a person about his or her health, feelings, sensations, intention, knowledge or state of mind.


Note:
For the admissibility of such contemporaneous representations, see section 72.


(3)
For the purposes of this section, it is presumed, unless the contrary is proved, that when the representation was made the person who made it was competent to give evidence about the asserted fact.

Types of hearsay

A  (  B  (  C  (  …

· First hand hearsay applies to A and B and second to C.

· Hearsay given by Z could be excluded under ss135 and 137 (probative value).

72  Exception: contemporaneous statements about a person’s health etc.



The hearsay rule does not apply to evidence of a representation made by a person that was a contemporaneous representation about the person’s health, feelings, sensations, intention, knowledge or state of mind.

s72

· Applies under Div 3 Other exceptions to hearsay.

· A previous representation made by a person that was a contemporaneous representation about the person’s health, feelings …

· s72 only applies to the maker’s heath, feelings, sensation … which must be relevant to a fact in issue (s55).

· While the statement must apply to the maker’s health, feeling, sensation … it can be given in first or second hand hearsay evidence.  For example, where A tells B that she was feeling sick and B tells C that A told him that she was feeling sick, C can give evidence that he was told that A told B that she was feeling sick.

· The statement must be contemporaneous – at or reasonably close to the time the subjective statement was being experienced – that is, approximately but not exactly contemporaneous may be sufficient.

· Contemporaneous

· A common law principle of inclusion based on res gestae.

· Contemporaneity is not the same as “fresh in the memory”.

· Two lines of cases developed

· Time as the important notion.

· Impact of the event as the defining element.  For example, an emotional event that lingers in a person’s feelings.  This allows the idea of contemporaneity to stretch beyond the restriction that time creates.

· Examples

· Health: feeling sick.

· Feelings:  worry.

· Sensation:  pain.

· Intention:  what the speaker is going to do.

· Knowledge:  knowledge of a crime.

· State of mind:  seems quite general and includes a statement of belief or recollection which could be very wide.  For example, in Walton’s case the statement “that was W on the phone” could fall under this section (but it must be relevant to a fact in issue).  Hence, ss135 and 137 (probity) discretions play an important role.

· You must guard against using s72 too expansively.  The point is to highlight relevant issues.

First hand hearsay

· It is important to work out who made the statement.

· Div 2 only applies to first hand hearsay.

· s62 is the doorway to Div 2.  It asks whether the maker of the statement has personal knowledge of the facts asserted.

Division 2—First‑hand hearsay
62  Restriction to first‑hand hearsay


(1)
A reference in this Division (other than in subsection (2)) to a previous representation is a reference to a previous representation that was made by a person who had personal knowledge of an asserted fact.


(2)
A person has personal knowledge of the asserted fact if his or her knowledge of the fact was, or might reasonably be supposed to have been, based on something that the person saw, heard or otherwise perceived, other than a previous representation made by another person about the fact.

A  (  B  (  C  (  …

· Where A tells B, only A has personal knowledge of the facts asserted, even though B is capable of being grouped under firsthand hearsay.

· Examples

· W tells police at the time of the incident “I saw a tall, dark and handsome man running from the building”.  W is the maker of the statement and has personal knowledge of the facts asserted.

· W says “I had a conversation with Mark who told me a tall, dark and handsome man had apparently run from the building moments after the incident.”  Mark is the maker of the representation, but does not have personal knowledge of the asserted fact.

· W writes down the oral history of a remote Aboriginal community, as told by Albert.  Here, neither Albert nor the Aboriginal community has personal knowledge of the asserted facts.


· The provisions for first hand hearsay are divided into civil and criminal proceedings, and then by whether the maker is or is not available.

67  Notice to be given


(1)
Subsections 63(2), 64(2) and 65(2), (3) and (8) do not apply to evidence adduced by a party unless that party has given reasonable notice in writing to each other party of the party’s intention to adduce the evidence.


(2)
Notices given under subsection (1) are to be given in accordance with any regulations or rules of court made for the purposes of this section.


(3)
The notice must state:


(a)
the particular provisions of this Division on which the party intends to rely in arguing that the hearsay rule does not apply to the evidence; and


(b)
if subsection 64(2) is such a provision—the grounds, specified in that provision, on which the party intends to rely.


(4)
Despite subsection (1), if notice has not been given, the court may, on the application of a party, direct that one or more of those subsections is to apply despite the party’s failure to give notice.


(5)
The direction:


(a)
is subject to such conditions (if any) as the court thinks fit; and


(b)
in particular, may provide that, in relation to specified evidence, the subsection or subsections concerned apply with such modifications as the court specifies.

Refer also to Evidence Regulations Regulation 5 that indicates what must be disclosed under s67.

Dictionary Pt 2

4  Unavailability of persons


(1)
For the purposes of this Act, a person is taken not to be available to give evidence about a fact if: 


(a)
the person is dead; or 


(b)
the person is, for any reason other than the application of section 16 (Competence and compellability: judges and jurors), not competent to give the evidence about the fact; or 


(c)
it would be unlawful for the person to give evidence about the fact; or 


(d)
a provision of this Act prohibits the evidence being given; or 


(e)
all reasonable steps have been taken, by the party seeking to prove the person is not available, to find the person or to secure his or her attendance, but without success; or 


(f)
all reasonable steps have been taken, by the party seeking to prove the person is not available, to compel the person to give the evidence, but without success. 


(2)
In all other cases the person is taken to be available to give evidence about the fact. 

Where:

A  (  B  (  C  (  …

63  Exception: civil proceedings if maker not available


(1)
This section applies in a civil proceeding if a person who made a previous representation (s62 and dictionary) is not available to give evidence about an asserted fact.

(notice)
(2)
The hearsay rule does not apply to (B):


(a)
evidence of the representation that is given by a person who saw, heard or otherwise perceived the representation being made; or


(b)
a document so far as it contains the representation, or another representation to which it is reasonably necessary to refer in order to understand the representation.


Note 1:
Section 67 imposes notice requirements relating to this subsection.


Note 2:
Clause 4 of Part 2 of the Dictionary is about the availability of persons.

64  Exception: civil proceedings if maker available


(1)
This section applies in a civil proceeding if a person who made a previous representation is available to give evidence about an asserted fact.

(notice)
(2)
The hearsay rule does not apply to (B):


(a)
evidence of the representation that is given by a person who saw, heard or otherwise perceived the representation being made; or


(b)
a document so far as it contains the representation, or another representation to which it is reasonably necessary to refer in order to understand the representation;


if it would cause undue expense or undue delay, or would not be reasonably practicable, to call the person who made the representation to give evidence.


Note:
Section 67 imposes notice requirements relating to this subsection. Section 68 is about objections to notices that relate to this subsection.


(3)
If the person who made the representation (A) has been or is to be called to give evidence, the hearsay rule does not apply to evidence of the representation that is given by:


(a)
that person (A); or


(b)
a person who saw, heard or otherwise perceived the representation being made (B);


if, when the representation was made, the occurrence of the asserted fact was fresh in the memory of the person who made the representation (A)  (see Graham’s case).


(4)
A document containing a representation to which subsection (3) applies must not be tendered before the conclusion of the examination in chief of the person who made the representation, unless the court gives leave (because this gives the game away).


Note:
Clause 4 of Part 2 of the Dictionary is about the availability of persons.

· Along with s62, s108A also applies across Div 2 to the maker of the representation.

108A  Admissibility of evidence of credibility of person who has made a previous representation


(1)
If:


(a)
because of a provision of Part 3.2, the hearsay rule does not apply to evidence of a previous representation; and


(b)
evidence of the representation has been admitted; and


(c)
the person who made the representation has not been called, and will not be called, to give evidence in the proceeding;


evidence that is relevant only to the credibility of the person who made the representation is not admissible unless the evidence has substantial probative value.


(2)
Without limiting the matters to which the court may have regard in deciding whether the evidence has substantial probative value, it is to have regard to:


(a)
whether the evidence tends to prove that the person who made the representation knowingly or recklessly made a false representation when the person was under an obligation to tell the truth; and


(b)
the period that elapsed between the doing of the acts or the occurrence of the events to which the representation related and the making of the representation.

CLASS 4.1

Reading Class 3.2

First hand hearsay criminal provisions

Changes to NSW Evidence Act

· In NSW, reference to ‘oral’ evidence has been deleted from both the criminal and civil provisions of Div 2.

66  Exception: criminal proceedings if maker available


(1)
This section applies in a criminal proceeding if a person who made a previous representation (A) is available to give evidence about an asserted fact.


(2)
If that person has been or is to be called to give evidence, the hearsay rule does not apply to evidence of the representation that is given by:


(a)
that person (A); or


(b)
a person who saw, heard or otherwise perceived the representation being made (B);


if, when the representation was made, the occurrence of the asserted fact was fresh in the memory (Graham’s case) of the person who made the representation (A).


(3)
If a representation was made for the purpose of indicating the evidence that the person who made it would be able to give in an Australian or overseas proceeding, subsection (2) does not apply to evidence adduced by the prosecutor of the representation unless the representation concerns the identity of a person, place or thing.


(4)
A document containing a representation to which subsection (2) applies must not be tendered before the conclusion of the examination in chief of the person who made the representation, unless the court gives leave.


Note:
Clause 4 of Part 2 of the Dictionary is about the availability of persons.

Fresh in the memory

· Graham v R
· “Para 4 … representation.”

· That is, time is the most important determinant to questions of comptemporaneity.  However, exactly how many days or hours to be ‘fresh’ is not defined.

· “… Although … end of para 4 … witness gives in court.”  

· Para 27:  “Shortly stated … memory” in comparison, the CCA, from which the case was appealed, determined that it was the quality of the statement that was important.

· The NSW CCA has recently determined, under Graham, that two months is not ‘fresh in the memory’.

Application of s66

· Under subs (3), subs (2) does not apply if the statement was made to indicate what evidence would be given in court, unless the statement concerns the identity of a person, place or thing.  

· It appears that the first limb of subs (3) has a deterrent policy behind it.  It attempts to discourage false accusations or merely allowing the prosecution team repeat it in court.

· The policy behind second limb of subs (3) is to allow identification evidence.

· Examples of evidence excluded by subs (3) may be evidence as to injury.

· Subs (4) institutionalises the adversarial nature of the proceedings.

Contrast between ss65 and 66

· What scope is there for more strictly interpreting s66 over s65 (because in s66, the maker cannot be cross-examined)?

65  Exception: criminal proceedings if maker not available


(1)
This section applies in a criminal proceeding if a person who made a previous representation is not available to give evidence about an asserted fact.


(2)
The hearsay rule does not apply to evidence of a previous representation that is given by a person who saw, heard or otherwise perceived the representation being made (B), if the representation was:


(a)
made under a duty to make that representation or to make representations of that kind (for example reporting obligations for sexual abuse); or


(b)
made when or shortly after the asserted fact occurred and in circumstances that make it unlikely that the representation is a fabrication (Conway’s case); or


(c)
made in circumstances that make it highly probable that the representation is reliable; or

(see subs (7))
(d)
against the interests of the person who made it at the time it was made.


Note:
Section 67 imposes notice requirements relating to this subsection.


(3)
The hearsay rule does not apply to evidence of a previous representation made in the course of giving evidence in an Australian or overseas proceeding if, in that proceeding, the defendant in the proceeding to which this section is being applied:


(a)
cross‑examined the person who made the representation about it; or


(b)
had a reasonable opportunity to cross‑examine the person who made the representation about it.


Note:
Section 67 imposes notice requirements relating to this subsection.


(4)
If there is more than one defendant in the criminal proceeding, evidence of a previous representation that:


(a)
is given in an Australian or overseas proceeding; and


(b)
is admitted into evidence in the criminal proceeding because of subsection (3);


cannot be used against a defendant who did not cross‑examine, and did not have a reasonable opportunity to cross‑examine, the person about the representation.


(5)
For the purposes of subsections (3) and (4), a defendant is taken to have had a reasonable opportunity to cross‑examine a person if the defendant was not present at a time when the cross‑examination of a person might have been conducted but:


(a)
could reasonably have been present at that time; and


(b)
if present could have cross‑examined the person.


(6)
Evidence of the making of a representation to which subsection (3) applies may be adduced by producing a transcript, or a recording, of the representation that is authenticated by:


(a)
the person to whom, or the court or other body to which, the representation was made; or


(b)
if applicable, the registrar or other proper officer of the court or other body to which the representation was made; or


(c)
the person or body responsible for producing the transcript or recording.


(7)
Without limiting paragraph (2)(d), a representation is taken for the purposes of that paragraph to be against the interests of the person who made it if it tends:


(a)
to damage the person’s reputation; or


(b)
to show that the person has committed an offence for which the person has not been convicted; or


(c)
to show that the person is liable in an action for damages.

(notice)
(8)
The hearsay rule does not apply to:


(a)
evidence of a previous representation adduced by a defendant if the evidence is given by a person who saw, heard or otherwise perceived the representation being made (B); or


(b)
a document tendered as evidence by a defendant so far as it contains a previous representation, or another representation to which it is reasonably necessary to refer in order to understand the representation.


Note:
Section 67 imposes notice requirements relating to this subsection.


(9)
If evidence of a previous representation about a matter has been adduced by a defendant and has been admitted, the hearsay rule does not apply to evidence of another representation about the matter that:


(a)
is adduced by another party (prosecution); and


(b)
is given by a person who saw, heard or otherwise perceived the other representation being made.


Note:
Clause 4 of Part 2 of the Dictionary is about the availability of persons.

Subs (2)(b)

· Conway v R
· Para 120

· Para 123

· Para 133

· Para 134:  Mankotia was decided before Graham.  The quotation emphasises both the time element and the indention of the event on the mind, rather than one being more important than the other, as in Graham’s case.

· Para 137

· Para 138:  the circumstances in which the representation was made determine the likelihood of frabrication.  This is based on the common law notion that spontaneous statements are more reliable than considered utterances.

Subs (2)(c)

· ‘highly probable that the representation was reliable’ requires assessment of the representor.

· Conway argues for a wider interpretation of ‘circumstances’ to include circumstances other than those at the time the representation was made:  Para 145.

· Para 142 

Subs (8)

· Makes it easier for the defendant to adduce hearsay evidence.

· The rationale for this concerns the burden of proof for the prosecution, the resource advantages of the prosecution and the general belief that the defence should be given as many opportunities as possible to raise a reasonable doubt.

Subs (3)

· Transcripts of prior representations made in other proceedings can only be admitted if the defendant had a reasonable opportunity to cross examine or did cross-examine the maker.

Subs (5)

· Defines ‘reasonable opportunity’.

Subs (4)

· This section relates to use of evidence in situations where there are multiple accused.

Subs (9)

· Where the defendant adduces evidence about a matter, the prosecution can adduced evidence about another representation about the same matter.

Other exceptions to hearsay (including exceptions to first hand hearsay)

Division 3—Other exceptions to the hearsay rule
69  Exception: business records


(1)
This section applies to a document (wide definition) that:


(a)
either:


(i)
is or forms part of the records belonging to or kept by a person, body or organisation in the course of, or for the purposes of, a business (wide definition); or


(ii)
at any time was or formed part of such a record; and


(b)
contains a previous representation made or recorded in the document in the course of, or for the purposes of, the business.


(2)
The hearsay rule does not apply to the document (so far as it contains the representation) if the representation was made:


(a)
by a person who had or might reasonably be supposed to have had personal knowledge of the asserted fact; or


(b)
on the basis of information directly or indirectly supplied by a person who had or might reasonably be supposed to have had personal knowledge of the asserted fact.


(3)
Subsection (2) does not apply if the representation:


(a)
was prepared or obtained for the purpose of conducting, or for or in contemplation of or in connection with, an Australian or overseas proceeding; or


(b)
was made in connection with an investigation relating or leading to a criminal proceeding (important – note that under s65(6), such evidence is made first hand hearsay, not a business record, thereby admissible).


(4)
If:


(a)
the occurrence of an event of a particular kind is in question; and


(b)
in the course of a business, a system has been followed of making and keeping a record of the occurrence of all events of that kind;


the hearsay rule does not apply to evidence that tends to prove that there is no record kept, in accordance with that system, of the occurrence of the event (important – that is, it is not hearsay to show the absence of an item on the system).


(5)
For the purposes of this section, a person is taken to have had personal knowledge of a fact if the person’s knowledge of the fact was or might reasonably be supposed to have been based on what the person saw, heard or otherwise perceived (other than a previous representation made by a person about the fact) (similar to s62).


Note 1:
Sections 48, 49, 50, 146, 147 and subsection 150(1) are relevant to the mode of proof, and authentication, of business records.


Note 2:
Section 182 gives this section a wider application in relation to Commonwealth records.

Part 2—Other Expressions 

1  References to businesses

(1)
A reference in this Act to a business includes a reference to the following: 


(a)
a profession, calling, occupation, trade or undertaking; 


(b)
an activity engaged in or carried on by the Crown in any of its capacities; 


(c)
an activity engaged in or carried on by the government of a foreign country; 


(d)
an activity engaged in or carried on by a person holding office or exercising power under or because of the Constitution, an Australian law or a law of a foreign country, being an activity engaged in or carried on in the performance of the functions of the office or in the exercise of the power (otherwise than in a private capacity); 


(e)
the proceedings of an Australian Parliament, a House of an Australian Parliament, a committee of such a House or a committee of an Australian Parliament; 


(f)
the proceedings of a legislature of a foreign country, including a House or committee (however described) of such a legislature. 


(2)
A reference in this Act to a business also includes a reference to: 


(a)
a business that is not engaged in or carried on for profit; or 


(b)
a business engaged in or carried on outside Australia. 

Dictionary   

Section 3

Part 1—Definitions 


document means any record of information, and includes: 


(a)
anything on which there is writing; or 


(b)
anything on which there are marks, figures, symbols or perforations having a meaning For persons qualified to interpret them; or 


(c)
anything from which sounds, images or writings can be reproduced with or without the aid of anything else; or 


(d)
a map, plan, drawing or photograph. 


Note:
See also clause 8 of Part 2 of this Dictionary on the meaning of document. 

CLASS 4.2

Statements with hearsay and non-hearsay elements:  s60

s60

· The hearsay rules does not apply to relevant hearsay evidence where that evidence is admitted for a non-hearsay purpose:  s60.

· R v Welsh
· W told his psychiatrist that he was hallucinating.  On the basis of this information, the psychiatrist develops an psychological assessment.  Hence, the representations as to hallucinations were made for the purpose of providing facts to base diagnosis and their purpose is not hearsay when given by the psychiatrist in evidence.

· If evidence is admitted for this psychiatric non-hearsay purpose, does the evidence also have a relevant hearsay purpose?  Not all evidence will have an associated relevant non-hearsay purposed, but where there is s60 can be used.

· This evidence is relevant to the defence of diminished responsibility.
· Lee v R
· L and another attempted to rob a store.  Later, the police picked up L and C.  L had a gun in his jeans and was sweating profusely.  L contended that the actual robbers had given him the gun.  C gave a statement to the police in which he said that L had said to him “… I’m running cause I fired two shots … I did a job”.

· s81 and s82 prevents the use of the hearsay rule in the event of admissions.  Therefore, C could give evidence about L’s representations to him under these provisions, even if it is hearsay.

· During trial, however, C did not give evidence as to L’s admission – he claimed he did not remember.  This statement was inconsistent with C’s prior statement.

· If the police officer had attempted to give evidence about C’s statement to the police, then that would inadmissible hearsay.

· A party who calls a person in examination in chief cannot impeach that witness’s credibility:  s102.  Hence, the prosecution could not accuse C of lying.  However, under s38, application can be made to treat the witness as hostile and allow attack of C’s credibility.

· Cross examination on prior inconsistent statements are done under s43.  If the witness denies the substance of the prior inconsistent statement then independent evidence can be introduced to show the inconsistency:  s106.  The independent evidence in L’s case came from the police officer and the statement made at the police station.

· The HCA found that the purpose of admitting C’s representations was to impeach C’s credibility – L’s representations had no use for this purpose.  s60 could apply only to those representations that had become admissible for their credibility purpose – this would mean that s59 did not apply to those prior representations.  

· In his representation, C intended to assert the existence of the following facts:  he saw L, L looked sweaty, and L spoke to him.  C could not have intended to assert “L did the job” because this was not his prior representation.

“The common law of evidence has long focused upon the quality of the evidence that is given at trial and has required that the evidence that is given at trial is given orally, not least so that it might be subject to cross-examination.  That is why the exclusionary rules of the common law have been concerned with the quality of the evidence tendered – by prohibiting hearsay, by permitting the giving of opinions about matters requiring expertise by experts only, by the “best evidence rule”’ and so on.  And the concern of the common law is not limited to the quality of evidence, it is a concern about the manner of trial.  One very important reason why the common law set its face against hearsay evidence was because otherwise the party against whom the evidence was led could not cross-examine the maker of the statement. . Confrontation and the opportunity for cross-examination is of central significance to the common law adversarial system of trial.

Over the years various inroads have been made on the rule that evidence at trail is essentially oral evidence of first-hand observation.  Business records provisions of evidence legislation provide an example.

It is not surprising, then, that Divs 2 and 3 of Pt 3.2 of the Act provide certain exceptions to the hearsay rule.  But the exceptions are of a limited kind.  First, Div 2, which concerns the tender of certain hearsay statements at both civil and criminal trials is confined to “first-hand” hearsay:  previous representations made by persons who had personal knowledge of the asserted facts.  Division 3 makes other exceptions but they relate to business and like records.

The provisions for these exceptions are to be understood in light of the view expressed by the Law Reform Commission that “secondhand hearsay is generally so unreliable that it should be inadmissible except where some guarantees of reliability can be shown, together with a need for admissibility”.  As the Commission went on to point out, where A gives evidence of what B said C had said, the honesty and accuracy of recollection of B is a necessary link in the chain upon which the probative value of C’s statement depends.  Estimating the weight to be attached to what C said depends upon assessing B’s evidence about it …

It is then clear that s60 was intended to work a considerable change to the common law.  But there is no basis, whether in the considerations which we have mentioned as having influenced the Commission or otherwise, for concluding that s60 was intended to provide a gateway for the proof of any form of hearsay, however remote.  As has been indicated earlier in these reasons, that that was not intended is main plain by the terms of s59 to which s60 is an exception.”

· Hence, the key is work out which prior representations had the non-hearsay admissibility.

Hypotheticals

CLASS 5.1

Competence

Uniform Evidence Act

· Competence is governed by Chapter 2 Adducing (introducing rather than determining relevance) evidence (for the purposes of vetting by Chapter 3).

Standard of incompetence

· Found under s13(1) and means a person who is able to understand the obligation to give truthful evidence.

13  Competence: lack of capacity


(1)
A person who is incapable of understanding that, in giving evidence, he or she is under an obligation to give truthful evidence is not competent to give sworn evidence.

· UEA abolished the common law classes governing what classes of persons are competent to testify and replaced it with Div 1 Chap 2’s general standards across all categories.

· Ostensibly, an inability to understand an obligation to give truthful evidence is incompetent.  However, the UEA provides for the ability to give unsworn testimony.  The provision of unsworn evidence affects the weight that the evidence might otherwise have.

· Only after the standard in s13(1) has been failed will there be an ability to resort to s13(2) (unsworn evidence).

· s13(5) presumes competence unless otherwise proved.

· In Brooks, the judge applied the common law test where a child that is 12 or under cannot give sworn testimony.  However, this is contrary to s13(1) and the child in question was probably able to given sworn testimony.  The CCA held that reference to s13(2) can only be had once the standard of s13(1) has been failed.

“Reference to s13(2) can only be had once it is first established that the intended witness is incapable of understanding that he or she is under an obligation to give truthful evidence.  s13(5) prescribes a presumption which is directly contrary to that apparently made concerning C.  The facility to give unsworn evidence pursuant to subs(2) is available to a person who is incapable of understanding that he or she is under an obligation to give truthful evidence but who can satisfy the Court that he or she understands the difference between truth and a lie.  Of course before such unsworn evidence can be put before a court the requirements of s13(2)(b) and s13(2)(c) must be fulfilled.” (SM78)

· There are three criteria that must be fulfilled under s13(2).

13  Competence: lack of capacity


(2)
A person who because of subsection (1) is not competent to give sworn evidence is competent to give unsworn evidence if:


(a)
the court is satisfied that the person understands the difference between the truth and a lie; and


(b)
the court tells the person that it is important to tell the truth; and


(c)
the person indicates, by responding appropriately when asked, that he or she will not tell lies in the proceeding.

· Ordinarily, conviction must be on sworn evidence but a statutory warrant may allow for unsworn evidence.  Hence, because the judge did not properly follow the statutory procedure, there was no evidence before the court on which to convict the accused.

“It is fundamental to our system of trial that a person may not be convicted other than upon sword evidence and, unless the material emanating from C was available to be deliberated upon by the jury pursuant to some express statutory warrant [Evidence Act s13], there was an absence of evidence upon which conviction of the appellant could be sustained.” (SM77)

· The structure of the test for determining competency is discretionary:  s13(7).

· s13(3) recognises that different persons have different capacities in relation to different evidence.  It allows for the recognition of children’s developmental stages and metal disability.

· s13(4) provides that deaf or blind witnesses cannot provide sworn evidence (competent) unless that disability cannot be effectively rectified.  This provision operates in conjunction with s14 that makes a deaf or blind witness incompellable (economic cost and delay in overcoming communication problems).

· Where evidence is incomplete, this is not necessarily a bar to admissibility:  s13(6).

Evidence (Children) Act

· Provides the ability for a child to give examination in chief by pre-recorded video.  It also allows for evidence to be given by closed-circuit television.

· s6 defines what a child is (a person under the age of 16).

· s7 has not been proclaimed.  The purpose of this section was to make children’s evidence more reliable through contamination by repeated questioning.  The section discourages multiple interviews.

· The Act provides for warnings that no adverse inferences against the accused are to be drawn from the provision of evidence in certain ways:  s14.  For other types of assault offences (see Pt 4 s17), warnings must also be provided (s25).

· Flaws in the Act include the lack of coverage for people with mental disabilities that have developmental ages of children.

· s10 provides that evidence is by recording unless the child wishes otherwise, but encouragement is not to be given as to preference for recording.

· s11 allows the prior recording to be evidence in chief.  

· The hearsay rule does not apply:  s12(1).

· The court can order that the child not give evidence by recording, in the interests of justice:  s15.  This is a test of probative versus prejudicial issues.

· Pt 4 governs personal assault offences.

· s18 entitles a child to give closed-circuit evidence, if the child so wishes.  However, the court can order against it.  Again, this is a test of probative versus prejudicial value.

· For accused children, the court must make an order for evidence to be given by other means:  s19.

· A child cannot give (in-court) identification evidence by closed-circuit television:  s21.  This targets accurate identification as videos can distort facial features.  However, the section does provide for minimal disturbance to the child when having to identify the accused:  s21(3).

· s24 is a provision for alternatives to giving evidence where closed-circuit television is not available.

· Pt 5

· Children can have support persons:  s27.

· s28 concerns unrepresented accused (who have to do the questioning).  The court can appoint a person to ask the questions for the accused.

Jurors and judges:  s16 Evidence Act
· Jurors cannot give evidence on what has been deliberated.  However, they can give evidence about procedure or matters unrelated to deliberations.

· Judges cannot give evidence in cases over which they are presiding.

Defendants in criminal proceedings:  s17 Evidence Act
· Defendants are not compellable as witnesses for the prosecution.

· Where there are multiple accused, the witness accused must be in a separate trial:  s17(3).  If accused are being tried jointly, they must be made aware of s17(3) (that is, that they are not compellable):  s17(4).

Family members giving evidence:  s18 and s19 Evidence Act (and s192)

· Note that directions and questions of leave work in conjunction with s192.
· s19 provides exemptions from s18 in certain cases.

· Kahn

· Facts:  Mr K killed a man who was having an affair with Mrs K.  Mrs K refused to given evidence that indicated that her husband was guilty.  This was evidence inconsistent with a prior statement made to the police.
· The prosecution will have to apply for leave under s38 to treat Mrs K as unfavourable.  Under s43 if Mrs K denies the substance of her prior inconsistent statement then her credibility can be attacked under s106(c).  s60 then applies to Mrs K’s prior representations because there is a relevant hearsay use.
· Held:  the wife was not required to testify.
18  Compellability of spouses and others in criminal proceedings generally


(1)
This section applies only in a criminal proceeding.


(2)
A person who, when required to give evidence, is the spouse, de facto spouse, parent or child of a defendant may object to being required:


(a)
to give evidence; or


(b)
to give evidence of a communication between the person and the defendant;


as a witness for the prosecution.


(3)
The objection is to be made before the person gives the evidence or as soon as practicable after the person becomes aware of the right so to object, whichever is the later.


(4)
If it appears to the court that a person may have a right to make an objection under this section, the court is to satisfy itself that the person is aware of the effect of this section as it may apply to the person.


(5)
If there is a jury, the court is to hear and determine any objection under this section in the absence of the jury.


(6)
A person who makes an objection under this section to giving evidence or giving evidence of a communication must not be required to give the evidence if the court finds that:


(a)
there is a likelihood that harm would or might be caused (whether directly or indirectly) to the person, or to the relationship between the person and the defendant, if the person gives the evidence; and


(b)
the nature and extent of that harm outweighs the desirability of having the evidence given.


(7)
Without limiting the matters that may be taken into account by the court for the purposes of subsection (6), it must take into account the following:


(a)
the nature and gravity of the offence for which the defendant is being prosecuted;


(b)
the substance and importance of any evidence that the person might give and the weight that is likely to be attached to it (the importance and weight of Mrs K’s statement would be reduced since her credibility was so severely attacked);


(c)
whether any other evidence concerning the matters to which the evidence of the person would relate is reasonably available to the prosecutor (Mrs K was the only witness to the crime);


(d)
the nature of the relationship between the defendant and the person;


(e)
whether, in giving the evidence, the person would have to disclose matter that was received by the person in confidence from the defendant.


(8)
If an objection under this section has been determined, the prosecutor may not comment on:


(a)
the objection; or


(b)
the decision of the court in relation to the objection; or


(c)
the failure of the person to give evidence.

192  Leave, permission or direction may be given on terms


(1)
If, because of this Act, a court may give any leave, permission or direction, the leave, permission or direction may be given on such terms as the court thinks fit.


(2)
Without limiting the matters that the court may take into account in deciding whether to give the leave, permission or direction, it is to take into account:


(a)
the extent to which to do so would be likely to add unduly to, or to shorten, the length of the hearing; and


(b)
the extent to which to do so would be unfair to a party or to a witness (since Mrs K would in effect be perjuring herself); and


(c)
the importance of the evidence in relation to which the leave, permission or direction is sought; and


(d)
the nature of the proceeding; and


(e)
the power (if any) of the court to adjourn the hearing or to make another order or to give a direction in relation to the evidence.

Court proceedings

Role of the Court

· s26 provides a broad power for a court to control proceedings.

Division 3—General rules about giving evidence
26  Court’s control over questioning of witnesses



The court may make such orders as it considers just in relation to:


(a)
the way in which witnesses are to be questioned; and


(b)
the production and use of documents and things in connection with the questioning of witnesses; and


(c)
the order in which parties may question a witness; and


(d)
the presence and behaviour of any person in connection with the questioning of witnesses.

Form of evidence:  s29
· A court cannot order the witness to given evidence in narrative form unless the party calling the witness has applied for such an order.

· Narratives allow witnesses to control the evidence.  This means that witnesses who narrate must be informed of the rules of evidence in such a circumstance.  Hence, such applications for narrative form are rare.

29  Manner and form of questioning witnesses and their responses


(1)
A party may question a witness in any way the party thinks fit, except as provided by this Chapter or as directed by the court.


(2)
A witness may give evidence wholly or partly in narrative form if:


(a)
the party that called the witness has applied to the court for a direction that the witness give evidence in that form; and


(b)
the court so directs.


(3)
Such a direction may include directions about the way in which evidence is to be given in that form.


(4)
Evidence may be given in the form of charts, summaries or other explanatory material if it appears to the court that the material would be likely to aid its comprehension of other evidence that has been given or is to be given (does not necessarily make the evidence admissible).

CLASS 5.2

Examination in Chief

Definitions

· Examination in chief and other terms of examination are found under Dictionary Pt 2 Other expressions.

2  References to examination in chief, cross‑examination and re‑examination 


(1)
A reference in this Act to examination in chief of a witness is a reference to the questioning of a witness by the party who called the witness to give evidence, not being questioning that is re‑examination.


(2)
A reference in this Act to cross‑examination of a witness is a reference to the questioning of a witness by a party other than the party who called the witness to give evidence. 


(3)
A reference in this Act to re‑examination of a witness is a reference to the questioning of a witness by the party who called the witness to give evidence, being questioning (other than further examination in chief with the leave of the court) conducted after the cross‑examination of the witness by another party.


(4)
If a party has recalled a witness who has already given evidence, a reference in this Act to re‑examination of a witness does not include a reference to the questioning of the witness by that party before the witness is questioned by another party. 

· A leading question is defined in the Dictionary.


leading question means a question asked of a witness that: 


(a)
directly or indirectly suggests a particular answer to the question; or 


(b)
assumes the existence of a fact the existence of which is in dispute in the proceeding and as to the existence of which the witness has not given evidence before the question is asked. 

Rationale behind the prohibition on leading questions

· Exists as an attempt to prevent the tainting of the truth – particularly for issues in dispute or where the witnesses are biased in favour of one party.  Partisan witnesses will take cues from leading questions to produce the best evidence.

· However, there are economy issues on matters such as name, address or other introductory matters.  That is, expediency overrides form in non-critical matters.

· Maves (1913) (DLR) [20.08] discusses the issues involved in questioning witnesses.  Beck J quotes from Best on Evidence:

““In practice, leading questions are often allowed to pass without objection, sometimes by express, and sometimes tacit, consent.  This latter occurs where the questions relate to matters which, though strictly speaking, in issue, the examining counsel is aware are not meant to be contested by the other side; or where opposing counsel does not think it worth his while to object.  

… A question is objectionable as leading when it suggests the answer, not when it merely directs the attention of the witness to the subject respecting which he is questioned … ‘leading’ is a relative, not absolute term.”


Beck J then sums up:

“So that the general rule is that in examining one’s own witness, not that no leading questions must be asked, but that on material points one must not lead his own witness but that on points that are merely introductory and form no part of the substance of the inquiry one should lead.”


Beck J notes common law practices:

“A case which not infrequently arises in practice is that of a witness who recounts a conversation and in doing so omits one or more statements …  The common and proper practice is to ask the witness to repeat the conversation from the beginning.  It is often found that in his repetition he gives the lacking statement … But when this method fails, the trial judge undoubtedly ought to permit a question containing a reference to the subject-matter of the statement which it is supposed has been omitted by the witness.  If this method fails, then and not till them – that is when his memory appears to be entirely exhausted, the trial judge should allow a question to be put to him containing the supposedly omitted matter.”

Division 4—Examination in chief and re‑examination
37  Leading questions


(1)
A leading question must not be put to a witness in examination in chief or in re‑examination unless:


(a)
the court gives leave; or


(b)
the question relates to a matter introductory to the witness’s evidence; or


(c)
no objection is made to the question and (leaving aside the party conducting the examination in chief or re‑examination) each other party to the proceeding is represented by a lawyer (institutes adversarial process); or


(d)
the question relates to a matter that is not in dispute; or


(e)
if the witness has specialised knowledge based on the witness’s training, study or experience—the question is asked for the purpose of obtaining the witness’s opinion about a hypothetical statement of facts, being facts in respect of which evidence has been, or is intended to be, given.


(2)
Unless the court otherwise directs, subsection (1) does not apply in civil proceedings to a question that relates to an investigation, inspection or report that the witness made in the course of carrying out public or official duties.


(3)
Subsection (1) does not prevent a court from exercising power under rules of court to allow a written statement or report to be tendered or treated as evidence in chief of its maker.


Note:
Leading question is defined in the Dictionary.

Refreshing memory:  s32

· This section derives from common law where there were two prerequisites to refreshment:  the witness’s memory must have been exhausted and the witness must have made a written document or adopted someone else’s document as true soon after the event.

32  Attempts to revive memory in court


(1)
A witness must not, in the course of giving evidence, use a document to try to revive his or her memory about a fact or opinion unless the court gives leave.


(2)
Without limiting the matters that the court may take into account in deciding whether to give leave (see also s192 leave provisions), it is to take into account (changes the common law requirement of prerequisites):


(a)
whether the witness will be able to recall the fact or opinion adequately without using the document; and


(b)
whether so much of the document as the witness proposes to use is, or is a copy of, a document that:


(i)
was written or made by the witness when the events recorded in it were fresh in his or her memory; or


(ii)
was, at such a time, found by the witness to be accurate.


(3)
If a witness has, while giving evidence, used a document to try to revive his or her memory about a fact or opinion, the witness may, with the leave of the court, read aloud, as part of his or her evidence, so much of the document as relates to that fact or opinion.


(4)
The court is, on the request of a party, to give such directions as the court thinks fit to ensure that so much of the document as relates to the proceeding is produced to that party.

· Hence:

· s32(1) a witness can refresh their memory only with the leave of the court.  Thus permission is required.

· s32(2) sets out a non-exhaustive list (so the court can take into account other factors as well) of factors that the court can take into account when deciding whether to give permission to allow memory to be refreshed by using a document.

· s32(2)(a) whether the witness will be able to recall the fact or opinion without using the document (this is the same as common law – the court wants to be satisfied that witness’s memory is exhausted); and

· s32(2)(b) whether that much of the document (or copy (it does not need to be a fax – it can be notes taken from original) of the document) that the witness proposes to use was:

· s32(2)(b)(i) written or made by the witness when the events recorded were fresh in his / her memory (this is (arguably) not the same as the Graham and the s66 requirement.  This is because this provision is not about admissibility – it is about adducing evidence); or

· s32(2)(b)(ii) was found by the witness at the time to be accurate (this leaves room for documents such as newspaper articles that the witness deems to be accurate).

· s32(3) where the witness has refreshed their memory, the court can give leave for that part of the document used to be read aloud.

· s32(4) allow the other party to get access to the document (to see if it contains anything inconsistent with what the witness is saying – the witness may also have left  things out that are useful to this other party).

· The Da Silva case is an example of the common law requirement to exhaust a witness’s memory before refreshment.

· The Act controls refreshment under both s32 and s34.  This is an advance on the common law provisions.

· Hence, s34 gives the trial judge discretion upon request to require the production of any document or thing which was used to revive memory and have it produced to the party requesting it.  If without reasonable excuse the document or thing is not produced the judge may refuse to admit the evidence or may just refer to it as a matter going to weight.  However, there may be reasons not to produce it (for example, the document may have been destroyed or lost).

· Police officers are not subject to a leave provision to refresh their memories:  s33.

33  Evidence given by police officers


(1)
Despite section 32, in any criminal proceeding, a police officer may give evidence in chief for the prosecution by reading or being led through a written statement previously made by the police officer.


(2)
Evidence may not be so given unless:


(a)
the statement was made by the police officer at the time of or soon after the occurrence of the events to which it refers; and


(b)
the police officer signed the statement when it was made; and


(c)
a copy of the statement had been given to the person charged or to his or her lawyer a reasonable time before the hearing of the evidence for the prosecution.


(3)
A reference in this section to a police officer includes a reference to a person who, at the time the statement concerned was made, was a police officer.

· Under s33 police officers can read out or be lead in examination in chief through a written statement previously made by him or her provide that:

· (a) it was made at the time or soon after the event; and 

· (b) she or he signed it; and

· (c) a copy of the statement was given to persons charged or lawyers before giving evidence.

See also the definition of ‘police officer’ and note that the definition extended to include a person who was a police officer at the time the statement was made.

· s33 was interpreted in Orchard v Spooner [20.14] which concerned an almost identical provision.  It was decided that s33 employs a concept of immediacy, but this is a question of fact for the court.  It does however seem to contemplate days rather than weeks.  So a statement made a day after is fine, but one made 6 weeks later is very doubtful.  Note that the provision does not require the police to assert that:

· He or she has exhausted their memory; or

· That they need to refer to their notes in order to revive their memory.

Hypnosis cases and the refreshment of memory

· The Act does not contain special provisions for special types of evidence, such as hypnosis.  

· Evidence must firstly be relevant.  After this, considerations such as exclusion of evidence under ss135-137 may apply to hypnosis evidence.

· The law in NSW is that the party who raises the use of ss135-137 (and in the case of s137, this party is the defence) bears the burden of proof:  Roughley.  If the issue is not raised by any party, then the evidence is admitted.

Calls of documents

· s35 replaces the common law calls for documents rule.

35  Effect of calling for production of documents


(1)
A party is not to be required to tender a document only because the party, whether under this Act or otherwise:


(a)
called for the document to be produced to the party; or


(b)
inspected it when it was so produced.


(2)
The party who produces a document so called for is not entitled to tender it only because the party to whom it was produced, or who inspected it, fails to tender it.

Questions on credibility

· At common law there was a prohibition on asking questions that were solely relevant to credibility whether they be for bolstering credibility or impeaching it.  Further, there was a prohibition at common law from calling witnesses who would testify as to another witness’s credibility.

· However, a party was able to ask questions that were relevant to a fact in issue that may have inadvertently diminished credibility.

· This tradition has been carried on at common law:  s102.  Exceptions apply to cross-examination (s103), but the statute is silent on exceptions to examination in chief.  Hence, common law requirements apply to examination in chief.

Part 3.7—Credibility
102  The credibility rule



Evidence that is relevant only to a witness’s credibility is not admissible.


Note 1:
Specific exceptions to the credibility rule are as follows: 


(  evidence adduced in cross‑examination (sections 103 and 104); 


(  evidence in response to unsworn statements (section 105); 


(  evidence in rebuttal of denials (section 106); 


(  evidence to re‑establish credibility (section 108); 


(  character of accused persons (section 110). 


Other provisions of this Act, or of other laws, may operate as further exceptions.


Note 2:
Section 108A makes provision as to the admission of evidence that is relevant only to the credibility of a person who has made a previous representation.

· Under s38, a party can seek leave to cross-examine their own witness.  If leave is granted, all the rules relating cross-examination apply, but under s38 the court can prescribe limits as to what cross-examination can entail were a witness is declared unfavourable.

38  Unfavourable witnesses


(1)
A party who called a witness may, with the leave of the court, question the witness, as though the party were cross‑examining the witness, about:


(a)
evidence given by the witness that is unfavourable to the party; or


(b)
a matter of which the witness may reasonably be supposed to have knowledge and about which it appears to the court the witness is not, in examination in chief, making a genuine attempt to give evidence; or


(c)
whether the witness has, at any time, made a prior inconsistent statement.


(2)
Questioning a witness under this section is taken to be cross‑examination for the purposes of this Act (other than section 39).


(3)
The party questioning the witness under this section may, with the leave of the court, question the witness about matters relevant only to the witness’s credibility.


Note:
The rules about admissibility of evidence relevant only to credibility are set out in Part 3.7.


(4)
Questioning under this section is to take place before the other parties cross‑examine the witness, unless the court otherwise directs.


(5)
If the court so directs, the order in which the parties question the witness is to be as the court directs.


(6)
Without limiting the matters that the court may take into account in determining whether to give leave or a direction under this section, it is to take into account:


(a)
whether the party gave notice at the earliest opportunity of his or her intention to seek leave; and


(b)
the matters on which, and the extent to which, the witness has been, or is likely to be, questioned by another party.


(7)
A party is subject to the same liability to be cross‑examined under this section as any other witness if:


(a)
a proceeding is being conducted in the name of the party by or on behalf of an insurer or other person; and


(b)
the party is a witness in the proceeding.

· Hogan (2001) illustrates that the factors contributing to giving to leave under s38 are important.  The grounds of determining unfavourability are also important.  Finally, the Judge should set limits on cross-examination if leave is granted.
· In Adam, S made a statement to the police about having seen the stabbing take place.  The prosecution could not get S’s evidence through the hearsay exceptions (s59 then s66(2)), so they had to use ss102, 103 and 106(c).  The evidence was admitted under s106(c).  s60 was then applicable since there was a relevant hearsay purpose.
CLASS 6.1

Leave to cross-examine your own witnesses

Prohibition on credibility questions

· In examination in chief, questions relating only to credibility cannot be asked.  Further, witnesses cannot be adduced to support the credibility of earlier witnesses.

· However, in cross-examination, in certain circumstances, credibility questions can be asked.

Unfavourable witnesses:  s38

· s38 replaces the common law hostile witness provisions.  It also makes it easier to have a witness declared unfavourable, but places limits on the ability to cross-examine in such circumstances.

· To obtain a leave for cross-examination, the one of the conditions under s38(1) must be satisfied.

· However, if cross-examination is to be on matters of credibility (such as prior convictions), then separate and further leave must be obtained:  s38(3).

· (CB920) [20.47]  Unfavourable does not mean hostile.  

· In the Macquarie Dictionary unfavourable is equated with ‘not favourable, not propitious, disadvantageous, adverse’:  Souleyman per Smart J.  Smart J considered that where there is a prior statement and the witness in significant respects does not come up to that statement, the witness’s evidence is ‘not favourable’ in that respect.  Evidence that is not favourable to a party’s case includes anything that goes against their case.  It could also include an omission to give evidence that helps the party’s case.  Hence, the court held that the witness’s evidences does not have to be adverse in order to be unfavourable – the term encompasses forgetfulness.  

· For example, in Lozano the witness’s drug history meant that she could not remember anything from the relevant period so s38(1)(a) applied.

“The word “unfavourable” … should therefore be interpreted as necessarily requiring either the witness or the evidence itself to be hostile or adverse to the case of the party calling the witness, in the sense that the evidence denies that case or attacks other evidence upon which that party relies.  In R v Souleyman, Smart J adopted a dictionary meaning of unfavourable as “not favourable”.  I am content, too, to adopt that meaning.”

38  Unfavourable witnesses


(1)
A party who called a witness may, with the leave of the court (see s192 leave provision), question the witness, as though the party were cross‑examining the witness, about (implies that this does not allow cross-examination at large) (see s38(6)):


(a)
evidence given by the witness that is unfavourable to the party (for example, genuinely forgetting); or


(b)
a matter of which the witness may reasonably be supposed to have knowledge and about which it appears to the court the witness is not, in examination in chief, making a genuine attempt to give evidence (for example, pretending to forget); or


(c)
whether the witness has, at any time, made a prior inconsistent statement.


(2)
Questioning a witness under this section is taken to be cross‑examination for the purposes of this Act (other than section 39).


(3)
The party questioning the witness under this section may, with the leave of the court, question the witness about matters relevant only to the witness’s credibility (see s38(6)).


Note:
The rules about admissibility of evidence relevant only to credibility are set out in Part 3.7.


(4)
Questioning under this section is to take place before the other parties cross‑examine the witness, unless the court otherwise directs (the order of questioning).


(5)
If the court so directs, the order in which the parties question the witness is to be as the court directs.


(6)
Without limiting the matters that the court may take into account in determining whether to give leave or a direction under this section (limiting the scope of questioning), it is to take into account (for example, s192):


(a)
whether the party gave notice at the earliest opportunity of his or her intention to seek leave; and


(b)
the matters on which, and the extent to which, the witness has been, or is likely to be, questioned by another party.


(7)
A party is subject to the same liability to be cross‑examined under this section as any other witness if:


(a)
a proceeding is being conducted in the name of the party by or on behalf of an insurer or other person; and


(b)
the party is a witness in the proceeding.

· Questioning of a witness under s38 does not count as cross-examination for the purposes of re-examination under s39.  This is because in s38 situations, there are two cross-examinations – that is the process of s38 is:

Examination in chief by prosecution

(
Cross examination by prosecution

(
Cross examination by defence

(
Re-examination by the prosecution

· The cross-examination process will usually occur, as above, unless the court otherwise directs under s38(4) and s38(5).  See for example, the Milat case:

Examination in chief by prosecution

(
Cross examination by defence

(
Leave sought by prosecution under s38(1)(a)

(which was allowable by virtue of s38(5))

(
Cross examination by prosecution

(
Further cross examination by defence

(
Re-examination by the prosecution

· s38(7) was inserted to deal with the situation under Vocisano.

· In Adams, S told police that he had seen GAC do the stabbing.  S no longer wanted to testify and told the prosecution, but the prosecution called him anyway – they wanted leave to cross-examine.

· If S told the court that he did, at the time, tell the police he saw GAC do the stabbing:

· It is a prior consistent statement, which is admissible under ss55, 59 and 66(2).

· If the statement was not fresh in the memory s66(2) then the prior statement was only relevant to credibility and the prosecution would not be able to ask about the statement in examination in chief.

· If S had told the court that he could not remember or denied having made the statement:

· It is a prior inconsistent statement and the prosecution could admit it only if it was fresh in the memory or through credibility (but would need leave for admission via credibility).  

· The prosecution would use ss38(3), 102, 103 and 43 in this circumstance.  

· Where S has a prior inconsistent statement, s106(c) could be used to introduce the police officer’s evidence, even though this evidence would only be relevant to credibility.  

· The Court could apply s60 (in this case, the evidence of the police officer would be first hand hearsay) or ss135-137 to limit or exclude it’s use.

· GAC [20.54] demonstrates the value of s135 and 136 in situations where s38 is employed.

· Ireland J used s38(1)(b) to give the prosecution permission to cross-examine because the witness said she could not remember.

· C’s evidence is relevant (s55) and as it is used to show what C intended to assert, it was hearsay (s59).

· s66(2) (exception to hearsay) can be used because the C’s evidence is directly relevant to a fact in issue.

· s66(3) did not apply because C’s record of interview identified GAC and J.

· The defence argued it was unfair and the prior statement of the 11 year old was not relevant.

· If the prosecution introduced the police statement, the defence could not challenge the circumstances in which the record was made to show that the police used bad procedure because C could not remember.

· s192(b) talks about unfairness to a party – which the court must consider when granting leave.

· CCA said that the “theoretical unfairness” was not in court it was at the police station (but this was not what the appeal was arguing, it was arguing that the unfairness was caused by the admission of the prior statement).

· s137 still applies, that is, if the  unfairness outweighs the probative value of the evidence, then the evidence must be excluded.  

· So the appeal was also arguing where the prosecution can cross-examine, then the evidence should be inadmissible via s137.

· s106(c) would not have operated to make the evidence admissible because the evidence was not a prior inconsistent statement.

· Held:  in the trial, the Crown had the document admitted by s66(2) and s66(4).

Re-examination

Limitations on re-examination

· The limitations applicable to questioning in examination in chief apply in re-examination.  Re-examination is permitted:

· To clarify ambiguities which may have arisen as a result of cross-examination;

· To enable a witness to explain or quality any issue relating to the party’s case which emerge in cross-examination; and

· To re-establish a witness’s credibility which has been damaged in cross-examination.

Hence, there can be no new issues in re-examination without leave of the court.  This rule is restated in s39 Evidence Act.

· As a general rule, a party calling the witness may not have evidence admitted which is relevant (solely) to support the credibility of the witness (s102), unless that credibility is attacked by another party.

· By virtue of s108(3)(b), where it will be suggested that the evidence has been fabricated, then credibility questions relating to prior consistent statements may be allowable in examination in chief if leave can be obtained.  Note that under the new disclosure rules, a party may be required to disclose to another party whether or not they will be suggesting fabrication by a witness.

108  Exception: re‑establishing credibility


(1)
The credibility rule does not apply to evidence adduced in re‑examination of a witness.


(2)
(ignore)

(3)
The credibility rule does not apply to evidence of a prior consistent statement of a witness if:


(a)
evidence of a prior inconsistent statement of the witness has been admitted; or


(b)
it is or will be suggested (either expressly or by implication) that evidence given by the witness has been fabricated or re‑constructed (whether deliberately or otherwise) or is the result of a suggestion;


and the court gives leave to adduce the evidence of the prior consistent statement.

CLASS 6.2

Failure to call a witness

The rule in Jones v Dunkel
· Where a party could reasonably have been expected to call a witness, and there is no explanation for failing to call that witness, then the inference can be drawn that the evidence given by that witness would not have assisted that party’s case.

· The inference can only be drawn where the witness is considered to be in the camp of one party, so as to make it unrealistic for the other party to call him.  The higher the witness is in the confidence of that party, the stronger the ability to apply the rule.

· The rule only applies where there is no reasonable explanation for failing to call a witness.

· The inference that can be drawn is limited:  that the evidence would not have assisted, not that the evidence would be detrimental.

· There is no section under the Evidence Act which applies the rule of Jones v Dunkel, but s11 allows the common law to remain.

Examination procedure

Recap

· In examination in chief:

· Evidence relevant to a fact in issue (and to credibility) is fine, as long as it is admissible.

· Evidence relevant only to credibility is inadmissible (s102), except where it will be suggested that the witness is fabricating a prior consistent statement (s108(3)(b)).

· In cross-examination:

· Evidence that is relevant to a fact in issue (and credibility) is fine, as long as it is admissible.

· Evidence that is relevant only to credibility might be admissible if s103 applies.
· The general rule is the each party must adduce all the evidence to support their case before they close their case – unless the prosecution wants to reopen (after the defence closes their case).  Thus, for example, where documents or evidence are relevant to the defence, then this evidence must be adduced in the presentation of their case, even if, in cross-examination of the prosecution witness, the issue is raised.
Cross-examination

Theme

· Cross-examination concerns ‘getting at the truth’ and issues of fairness.

· The point of cross-examination is to nullify any damaging testimony given by an opponent’s witness, but at the same time elicit material which supports your own case.  This may be achieved by:

· Challenging the witness’s version of the facts; or

· Challenging their believability.  Challenges to credibility require challenging the witness’s honest or ability to observe and remember.

· The controls over cross-examination are not nearly as great as over examination in chief.  This is because cross-examination exists to test the witness’s evidence.

Improper conduction in questioning

· By its placement, s41 is in the cross-examination division.  This division does not pertain to admissibility.

41  Improper questions


(1)
The court may disallow a question put to a witness in cross‑examination, or inform the witness that it need not be answered, if the question is:


(a)
misleading; or


(b)
unduly annoying, harassing, intimidating, offensive, oppressive or repetitive.


(2)
Without limiting the matters that the court may take into account for the purposes of subsection (1), it is to take into account:


(a)
any relevant condition or characteristic of the witness, including age, personality and education; and


(b)
any mental, intellectual or physical disability to which the witness is or appears to be subject.

· If s41 is to be rigorously enforced, then cross-examination would be very effective.

· s41 should be applied in the light of Wakeley.  In Wakeley, the HCA says that in cross-examination the judge is not able to know where the cross-examination is leading and therefore, some leeway is required in applying rules of admissibility.  It is part of the strategy of cross-examination to ask innocuous questions and move the witness slowly toward the cliff.  It is in the discretion of the cross-examiner to ask what questions they choose, until it becomes abundantly clear that they have gone pass the acceptable limit.  That is, the judge must be allowed to see where questioning is leading before determining issues of relevance.

· Albrighton v Royal Prince Alfred Hospital concerned a medical negligence action.  The prosecutors rigorously examined medical experts, for example, by shouting at them and accusing them of ignorance of basic medial matters.  This may represent the climate of the time – that it was acceptable to treat witnesses with such contempt during cross-examination.  However, with the shift toward disclosure, this may not be acceptable.

“The purpose of cross-examination is to elicit facts or opinion, to test facts or opinions, and to test credibility.  These ends can be and are generally achieved without using language which in ordinary society would be regarding as insulting or offensive.  The privilege of counsel to use in court language which would not be tolerated out of court is only justified when the ends of justice require it.”

That is, Hope J acknowledges the purpose of cross-examination and recognises annoying, harassing, intimidating and such questions are sometimes required for the ends of justice.

· There may be public interest in not allowing cross-examiners to go too fair unnecessarily.

Leading questions in cross-examination

· The general concerns that exist under examination in chief are reflected in the cross-examination provision, s42.

42  Leading questions


(1)
A party may put a leading question to a witness in cross‑examination unless the court disallows the question or directs the witness not to answer it.


(2)
Without limiting the matters that the court may take into account in deciding whether to disallow the question or give such a direction, it is to take into account the extent to which:


(a)
evidence that has been given by the witness in examination in chief is unfavourable to the party who called the witness; and


(b)
the witness has an interest consistent with an interest of the cross‑examiner; and


(c)
the witness is sympathetic to the party conducting the cross‑examination, either generally or about a particular matter; and


(d)
the witness’s age, or any mental, intellectual or physical disability to which the witness is subject, may affect the witness’s answers.


(3)
The court is to disallow the question, or direct the witness not to answer it, if the court is satisfied that the facts concerned would be better ascertained if leading questions were not used.


(4)
This section does not limit the court’s power to control leading questions (this alludes to s26).


Note:
Leading question is defined in the Dictionary.

· s42(2)(b) is similar to the issues in examination in chief where leading is not allowed if the questioner is to ‘put words in the witness’s mouth’.

· s42(2)(c) may allow the consideration of cultural differences that result in a reluctant by a witness to disagree.

Model Rules

· The Model Rules do not have the force of law.

· Further, the chances of being brought before the Bar Association are minimal.

Exceptions to the credibility rule for cross-examination:  witnesses generally (not the accused)

· s103 states that the credibility rule does not apply to cross-examination in certain circumstances.

103  Exception: cross‑examination as to credibility


(1)
The credibility rule does not apply to evidence adduced in cross‑examination of a witness if the evidence has substantial probative value (in relation to the witness’s credibility).


(2)
Without limiting the matters to which the court may have regard in deciding whether the evidence has substantial probative value, it is to have regard to:


(a)
whether the evidence tends to prove that the witness knowingly or recklessly made a false representation when the witness was under an obligation to tell the truth; and


(b)
the period that has elapsed since the acts or events to which the evidence relates were done or occurred.

· [21.24]  Substantial probative value is not defined in the Dictionary.  

· Common sense applies to reason that substantial probative value is a value greater than ‘significant probative value’.  

· ‘Probative value’ means the extent of relevance.  


probative value of evidence means the extent to which the evidence could rationally affect the assessment of the probability of the existence of a fact in issue. 

· Therefore, the question becomes ‘does the evidence have a substantial connection to the witness’s credibility?’

· The definition of ‘substantial’ allows this question to be re-phrased as ‘does this information have a real persuasive bearing on assessing the credibility (believability) of the witness?’

· In Bugg v Day one party wanted to ask D about certain traffic offences.  The traffic offences showed that D had a motive to lie.  Dowd J reasoned that such offences were irrelevant, saying “even a murderer can be truthful.”

Finality principle

· Under the finality principle [21.34], answers to purely credit questions cannot be contradicted by independent evidence unless it can be admitted through s106.  Hence, answers to purely credit questions are final in the sense that independent evidence (that is, evidence additional to the witness’s) cannot be introduced – but this does not prevent repeated questioning of the witness on questions of credit during cross-examination.

· The finality principle is encompasses in the credibility rule (s102), rather than being described in the Act as such.  

· Piddington v Bennett and Wood 
· The majority decided that the Bank Manager’s evidence was not relevant to a fact in issue.  This was because it had no bearing on whether the witness saw the accident occur (per Evatt J):  

“there is no logical relevance between the fact permitted to be proved, viz the absence of [the witness] from the scene of the accident, and the fact sought to be proved, viz his absence from a different time of the day.”

Further, the evidence of the Bank Manager may not have gone to the witness’s credibility either because the witness could still have gone to the bank and transacted something that was not recorded on the account.

· Latham J (minority) says that credibility is so critical to the fact in issue, it can stretch to be directly relevant to a fact in issue.  This illustrates that circumstances can be important to the extent that credibility cannot be separated from the fact in issue, which was the concept set in Smith.

· Smith affirmed Funderburk in adopting the view that where there is one party denying the events and the complainant says otherwise, where there is no other evidence, then in these rare circumstances, the credibility of each opponent will be fundamental to determining the fact in issue.  That is, where it is just one person’s word against another’s, who you believe will end up determine the fact in issue.  Thus, credibility will be relevant to a fact in issue.

· In Abboud, the second piece of evidence (the diary note) related only to credibility, but did not fit into the s106 exception.  Therefore, Hunter J characterised the evidence as an admission of guilt – evidence which is relevant to a fact in issue.

CLASS 7.2

Credibility rules

Methodology – generally

· Is the evidence relevant (s55)?

· Is it relevant to a fact in issue and credibility?

· If admissible (under hearsay and not excluded by s135 or 137), then Pt 3.7 does not apply.

· If inadmissible, go to Pt 3.7.

· Is it relevant only to credibility?

· Use Pt 3.7.

Methodology of Pt 3.7

· s102 applies.

· Under s103, could an answer to the question have substantial probative value?

· ‘substantial’ meaning whether the evidence has a real persuasive bearing on the reliability of a witness or particular testimony of the witness.

· If no, then you cannot ask the question.

· If yes, then ask the question.

· Has the foundation been laid for s106?

· Has the substance of contradicting evidence been put to the witness (if it is a prior inconsistent statement to comply with s43)?

· Has the witness denied the substance of the evidence?

· Does the evidence tend to prove any of the elements of ss106(a)-(e)?

· Is there an exclusion under ss135 or 137?

Finality principle

· Exceptions to the finality principle are s106.

106  Exception: rebutting denials by other evidence



The credibility rule does not apply to evidence that tends to prove that a witness:


(a)
is biased or has a motive for being untruthful (for example, Abebe); or


(b)
has been convicted of an offence, including an offence against the law of a foreign country; or


(c)
has made a prior inconsistent statement; or


(d)
is, or was, unable to be aware of matters to which his or her evidence relates; or


(e)
has knowingly or recklessly made a false representation while under an obligation, imposed by or under an Australian law or a law of a foreign country, to tell the truth;


if the evidence is adduced otherwise than from the witness (must be independent evidence) and the witness has denied the substance of the evidence.

Motive for being untruthful or bias:  s106(a)

· R v Abebe
· Facts:  S writes a letter to (told) A saying “if M does not give me $700, I’ll put him into the Immigration Department”.  This is firsthand hearsay where S testifies.

· Fact in issue:  was M the driver?

· Is the letter relevant to a fact in issue and credibility?  No.

· Is the letter relevant only to credibility?  Yes.

· Use Pt 3.7.

· s103 requires that S’s letter has ‘substantial’ probative value in regard to S’s credibility.  This is met.

· If S admits the substance of the letter, then the cross-examiner has oral testimony and can continue cross-examining on this point.

· If S denies the substance of the letter, then s106 can be used.

· Under s106(a), evidence from A can be adduced and is admissible in his own case to show bias unless ss135 or 137 excludes.

· Is there a relevant hearsay purpose for the evidence from A under s60?  If yes, then consider s136.

· If there is no relevant hearsay purpose then s60 cannot be used.

· In Umanski, U was charged with sexual offences against his step-daughter and his wife testified against him.  U wanted to lead evidence of his wife’s bias.  This evidence was that his wife threatened she would promise not to inform on U if he gave her two-thirds of his property.  Mrs U denied the promise in cross-examination.  The Full Court held that the bias exception did not permit proof of the alleged promise because it did not infer that Mrs U’s evidence was false.  It merely indicated that her silence could be bought.

· Mendy

· Facts:  the case involved a mother being charged with assault when trying to intercede in her son’s arrest.  During the trial an officer noticed a person who had been taking notes during the Prosecution case talking to the defence witness, Mr Mendy.  This discussion was put to Mr Mendy in cross-examination.  
· Was the note taking relevant to a fact in issue?  No, but it may taint Mr Mendy’s credibility by showing bias.
· The Prosecution would have had to seek leave to re-open their case to adduce evidence the court officer’s evidence of witnessing the event.  
Where s106 is used and evidence must be adduced in re-opening, Chin’s case applies to determine when leave should be given to re-open.

The Chin test:
· Was it foreseeable that the Prosecution would have had to call the court officer in their case presentation?  No.
· Would it have been admissible in the original Prosecution case?  Probably not because of the relevance issue.
· Therefore, the Prosecution has a good argument in favour of reopening.
· Scarman and Geoffrey-Lane LJJ and Jones J quoted Pollock CB in Hitchcock in describing the bias at hand:
“The object was to show that he was so far affected he was so far affected towards the party accused as to be willing to adopt any corrupt course in order to carry out his purposes”

Prior convictions:  s106(b)

· A person’s prior convictions are proved by tender of a certificate:  Uniform Evidence Act s178.

· In Aldridge, Hunt J asserts that any prior conviction is relevant – prior convictions go to untruthfulness.  However, note that s103 dictates that the prior convictions must have substantial probative value and acts as the gate keeper.

· Bugg v Day where prior convictions were used to show that if another conviction was recorded then the taxi driver would lose his licence.  

Prior inconsistent statements:  s106(c)

· “I cannot remember” does not satisfy the ‘denial’ requirement under s106.

· The substance of the prior inconsistent statement is important as it affects the substantial probative value test under s103, and s103 is important as it is the gate-keeper to s106.  For example, lying about whether or not you ate chocolate will not satisfy s103 and therefore, will not allow you to use any of the s106 provisions.

· For prior inconsistent statements, s43 applies and the witness’s attention must be drawn to the inconsistency – but, note that s43 does not concern admissibility.

· s44 also applies – it is the procedure by which you cross-examine a witness about someone else’s representation.

· Changing the case of Mendy:

· Facts:  if M tells S, who tells A that “if he doesn’t give me $700, I’ll tell the Court that M told me he was the driver of the car.”  S makes a prior inconsistent statement.

· Is the statement relevant to a fact in issue?  Yes, because the fact in issue is who drove the car.  However, A’s evidence about M is inadmissible because there is no hearsay exception.  A’s testimony about S is hearsay and is not admissible under s66(2) because it is only relevant to credibility.  (This is unlike Lee’s case where C’s prior inconsistent statement to the police officer was relevant to a fact in issue through what C said he saw and how L looked.)

· The statement is relevant to credibility:

· s103

· s43

· S denies the substance of the prior inconsistent statement.

· s106(c) can be used to allow to give A evidence about S’s assertion (in his own case) to show inconsistency.  

· But, note that s106(c) only applies to make S’s assertion (by A’s evidence) admissible in A’s own case – S’s assertion does not involve M’s assertion since S could not have intended to assert what M said.

· In this case, there is no relevant hearsay purpose for the content of S’s assertion and therefore, no application of s60.

43  Prior inconsistent statements of witnesses


(1)
A witness may be cross‑examined about a prior inconsistent statement alleged to have been made by the witness whether or not:


(a)
complete particulars of the statement have been given to the witness; or


(b)
a document containing a record of the statement has been shown to the witness.


(2)
If, in cross‑examination, a witness does not admit that he or she has made a prior inconsistent statement, the cross‑examiner is not to adduce evidence of the statement otherwise than from the witness unless, in the cross‑examination, the cross‑examiner:


(a)
informed the witness of enough of the circumstances of the making of the statement to enable the witness to identify the statement; and


(b)
drew the witness’s attention to so much of the statement as is inconsistent with the witness’s evidence.


(3)
For the purpose of adducing evidence of the statement, a party may re‑open the party’s case.

44  Previous representations of other persons


(1)
Except as provided by this section, a cross‑examiner must not question a witness about a previous representation alleged to have been made by a person other than the witness.


(2)
A cross‑examiner may question a witness about the representation and its contents if:


(a)
evidence of the representation has been admitted; or


(b)
the court is satisfied that it will be admitted.


(3)
If subsection (2) does not apply and the representation is contained in a document, the document may only be used to question a witness as follows:


(a)
the document must be produced to the witness;


(b)
if the document is a tape recording, or any other kind of document from which sounds are reproduced—the witness must be provided with the means (for example, headphones) to listen to the contents of the document without other persons present at the cross‑examination hearing those contents;


(c)
the witness must be asked whether, having examined (or heard) the contents of the document, the witness stands by the evidence that he or she has given;


(d)
neither the cross‑examiner nor the witness is to identify the document or disclose any of its contents.


(4)
A document that is so used may be marked for identification.

· Changing the facts of R v Hawes:

· Facts:  H attacks B.  B goes to the hospital 12 days after the incident.  The Doctor writes in his notes “B is a drug addict.”  

· Suppose that the Doctor’s notes are a prior representation and relevant to a fact in issue.

· The notes are admissible in H’s own case under s69 (business records exception).

· The Doctor’s evidence is admissible by s66(2) in H’s own case.

· Cross-examination of B must comply with s44(2), but allows questioning of B about the drug addiction and the notes.  

· Suppose that the notes are not relevant to a fact in issue or fresh, but their relevance goes to credibility.

· Cross-examination of B must be relevant to credibility and s103’s probative value standard.

· B denies being a drug addict or telling the Doctor he is a drug addict.  The notes are inadmissible by s106(c) as the notes are not B’s.  The prior inconsistent statement does not comply with s44(3) when cross-examining B.

CLASS 8.1

Exceptions to the finality principle

Normal usage of s106(d)

· Edwards concerned a witness who suffered from a medical condition that indicated that he was a compulsive liar.  Medical evidence was relevant as to whether the witness can be believed when he said he saw the incident take place.

· Another possible usage of this subsection is for identification evidence.

s106(e)

· This subsection is ambiguous in the sense that it does not specify whether the provision applies in the proceedings at hand or other occasions where there was an obligation to tell the truth (such as making false statutory declaration).  The argument is that if the provision applied to the proceedings at hand, then the other provisions would become obsolete.

The rule in Brown v Dunn

The rule

· You cannot make assertions to the jury about your opponent’s witness, unless that assertion was made directly to your opponent’s witness (in cross-examination).

· For example, you cannot say to the jury that the witness was mistaken, unless it has been put to the witness that they were mistaken.  This is a fairness consideration.

· This provision appears to be restrictive because without it, the party that was disadvantaged can be rehabilitated by recalling the witness (s46 and Chin).  Alternatively, directions can be given to the jury to disregard (ask the jury to consider that the particular issue was not put to the witness, and that the witness could not response to the assertion) or restrict such assertions.

· Under Chin the prosecution can only reopen their case if the evidence was not foreseeable and if it would not have been admissible in the initial presentation to the jury.  On the facts of Chin, the visa application would have been foreseeable at the initial presentation as it would have shown an association between the co-accused – the whole crux of the prosecution case was that there was a connection between the accused and the visa would have been an important piece of evidence which was relevant to a fact in issue.  The visa would not be related to hearsay as the visa application was not used for the fact that the maker intended to assert.

Vulnerable witnesses:  sexual assault complainants

New regime for sexual assault complaint warnings and examination

· s409B Crimes Act (s105 Criminal Procedure Act 1986) prescribes the procedure for dealing with sexual assault complainants.  However, the way that judges have interpreted this provision leaves room for moving back to the pre-reform attitude of the common law.

· Note that s409B does not pertain to admissibility – the Evidence Act is layered over the top of the operation of the provision.

· Dissecting each of the provisions of s409B Crimes Act, each of the provisions in subs (3) examines the admissibility of evidence which is:

(a) Related to a fact in issue – evidence of sexual experience … at or about the same time of the commission of the assault and of events which are alleged to form part of a connect set of circumstances go to consent;

(b) Related to a fact in issue – evidence relating to a relationship existing or recent at the time of the offence goes to goes to consent;

(c) Related to a fact in issue – evidence relevant to whether the presence of semen, pregnancy … attributable to the sexual intercourse goes to corroboration as to whether the assault took place;

(d) Related to a fact in issue – evidence that there was present in the complainant a disease which … was absent in the accused goes to corroboration as to whether the assault took place.  It is questionable whether the provision should read ‘communicable disease’ so as to be clearer in its relation to a fact in issue; and

(e) Related to credibility – evidence that the allegation was first made following a realisation or discovery of the presence of pregnancy or disease in the complainant may indicate a motive to lie.  However, if the assault had taken place while the person was drugged, then it could be relevant to a fact in issue – the fact being whether the assault took place.

· Papakosmos indicated that a recent complaint might be relevant to a fact in issue:  whether the assault occurred, whether the accused committed the offence and whether there was consent.  Where this is so, the question is then one of hearsay admissibility.  McHugh J notes, on a use of evidence similar to s60, that where evidence comes in for its credibility use, it should not be limited by s136 to its credibility use as a matter of course.

“… it is artificial and wrong to admit evidence pursuant to s66(2) and then limit the use of the evidence to credibility issues by exercising the power conferred by s136.  In the ordinary case, a warning under s165 should be sufficient to alert the jury to the dangers of hearsay evidence.  For that reason, s136 should only be invoked in cases where the danger could not be cured by such a warning.  No doubt the judge is more likely to limit the evidence to credibility issues when it has been admitted by way of s108(3)(b) rather than by way of an exception to the hearsay rule.  It is sine qua non for admission via s108(3)(b) that it is only relevant to credibility – s102 of the Act.  Nevertheless, directions under s136 should not be made as a matter of course.”

See handout on the back of updated reading guide

Absence of recent complaint

· The Evidence Act does not provide special rules for absence of complaint, hence the usual evidence rules apply.

CLASS 8.2

Standards of proof

Part 4.1—Standard of proof
140  Civil proceedings: standard of proof


(1)
In a civil proceeding, the court must find the case of a party proved if it is satisfied that the case has been proved on the balance of probabilities.


(2)
Without limiting the matters that the court may take into account in deciding whether it is so satisfied, it is to take into account (restates the common law ‘floating standard’ where the more serious the consequences, the greater the persuasion required):


(a)
the nature of the cause of action or defence; and


(b)
the nature of the subject‑matter of the proceeding; and


(c)
the gravity of the matters alleged.

141  Criminal proceedings: standard of proof


(1)
In a criminal proceeding, the court is not to find the case of the prosecution proved unless it is satisfied that it has been proved beyond reasonable doubt.


(2)
In a criminal proceeding, the court is to find the case of a defendant proved if it is satisfied that the case has been proved on the balance of probabilities.

142  Admissibility of evidence: standard of proof 


(1)
Except as otherwise provided by this Act, in any proceeding the court is to find that the facts necessary for deciding:


(a)
a question whether evidence should be admitted or not admitted, whether in the exercise of a discretion or not; or


(b)
any other question arising under this Act;


have been proved if it is satisfied that they have been proved on the balance of probabilities.


(2)
In determining whether it is so satisfied, the matters that the court must take into account include:


(a)
the importance of the evidence in the proceeding; and


(b)
the gravity of the matters alleged in relation to the question.

Evidentiary burden of proof

· The burden of adducing information in order to raise and issue.  

· For example, if the defendant claims the murder was an accident, then there must be something to show this.  The prosecution then has to meet that evidence with counteracting proof (to show the elements of the charge beyond a reasonable doubt).

· The evidential burden is not a legal burden (that is, one that does not arise by virtue of substantive law).

Admissibility of evidence:  s142

· The section provides that that test proposed in any section relating to admissibility be judged according to balance of probabilities.

· For example, if the question is whether the probative value outweigh the prejudice of the evidence, this means that that question which is asked is whether on the balance of probabilities, the probative value outweighs prejudice.

No case to answer

· This application is made after the closing of the prosecution case.

· It can only be used in limited circumstances – being that where the prosecution has failed to adduce evidence relating to an essential element of the offence.

CLASS 10.2

Unreliable evidence:  identification evidence

Why identification evidence may be unreliable

· The displacement effect:  this is where you see someone somewhere else and you associate that person with the crime.  That is, there is ‘subconscious transference’.

· There is recognition that our brains are not like cameras – events occur quickly, people experience shock and fear etc as well.

· Further, after something traumatic, you tend to talk about it and store in your memory what others observed.  You can also be contaminated by the investigative process, for example, through leading questions or by looking at mug-shots that suggest people have committed crimes …

· Cross-cultural identification is also very difficult.

· Pressure to actually come up with something in order to help and not appear silly plays a part in unreliability of evidence.

Effect of cross-examination on unreliable evidence

· Cross-examination is not a good tool to show the jury that there may be fallibility in the identification evidence, especially when you have articulate witnesses.

Common law’s response to unreliable evidence:  common law requirement to warn

· At common law there is a requirement to warn the jury about the dangers of identification evidence.  In particular, where identification evidence forms a significant part of the Prosecution case, the judge must inform the jury that the evidence is unreliable and why it is unreliable:  Domican v R.

Evidence Act
· Pt 3.9 deals with identification evidence.

· s113 indicates that Pt 3.9 only applies to criminal trials.

· s116 specifies a mandatory warning for identification evidence in criminal trials.  (Note that in civil proceedings s165(1)(b) allows a warning to be given about identification evidence.  Under s165(2), an application must be made for this warning to be given – if no application is made, an appeal cannot be based on s165.  s165(5) indicates that common law warnings (such as Domican) can still be given.)

· Identification evidence is defined in the Dictionary:


identification evidence means evidence that is: 


(a)
an assertion by a person to the effect that a defendant was, or resembles (visually, aurally or otherwise) a person who was, present at or near a place where: 


(i)
the offence for which the defendant is being prosecuted was committed; or 


(ii)
an act connected to that offence was done; 



at or about the time at which the offence was committed or the act was done, being an assertion that is based wholly or partly on what the person making the assertion saw, heard or otherwise perceived at that place and time; or 


(b)
a report (whether oral or in writing) of such an assertion. 

This definition must be met before Pt 3.9 can be invoked.  The relevant provisions of the definition are:

· That the identification must be of a person;

· The identification must relate to the defendant.  That is, it has no application to the evidence of a description of a person alleged by the prosecution to be the defendant unless the witness testifying as to the description takes the next step of asserting some resemblance between the person identified and the defendant.; and

· The identifier saw, heard or otherwise perceived at the time of the offence.

· s114 only pertains to where the identification is wholly or partly on visual means (not including pictures).  Hence, s114 does not apply to aural identification.  The whole thrust of s114 is an identification parade.  The Courts take the view that it is the most credible and fair way of identifying a person.  s114 encourages the use of identification evidence.

· Generally, relevant evidence is admissible unless there is a rule of evidence to exclude it. 

· Therefore, visual identification evidence is admissible unless there is a rule of evidence to exclude it. 

· Under s114(2)(b), Prosecution visual identification will be inadmissible unless it would not have been reasonable to hold a parade.  So visual identification evidence that was not obtained by an identification parade would be inadmissible unless the Court holds that obtaining the visual identification evidence by an identification parade was not reasonable.

114  Exclusion of visual identification evidence


(1)
In this section:


visual identification evidence means identification evidence relating to an identification based wholly or partly on what a person saw but does not include picture identification evidence.


(2)
Visual identification evidence adduced by the prosecutor is not admissible unless:


(a)
an identification parade that included the defendant was held before the identification was made; or


(b)
it would not have been reasonable to have held such a parade; or


(c)
the defendant refused to take part in such a parade;


and the identification was made without the person who made it having been intentionally influenced to identify the defendant.


(3)
Without limiting the matters that may be taken into account by the court in determining whether it was reasonable to hold an identification parade, it is to take into account:


(a)
the kind of offence, and the gravity of the offence, concerned (the more serious the offence, the more reasonable it is to hold an identity parade to ensure the that correct person is caught); and


(b)
the importance of the evidence; and


(c)
the practicality of holding an identification parade having regard, among other things:


(i)
if the defendant failed to cooperate in the conduct of the parade—to the manner and extent of, and the reason (if any) for, the failure (intoxication, misbehaving / acting up…); and


(ii)
in any case—to whether the identification was made at or about the time of the commission of the offence; and


(d)
the appropriateness of holding an identification parade having regard, among other things, to the relationship (if any) between the defendant and the person who made the identification (for example, where parents identify children).


(4)
It is presumed that it would not have been reasonable to have held an identification parade if it would have been unfair to the defendant for such a parade to have been held (this considers the degree of similarity between all those participating in the parade).


(5)
If:


(a)
the defendant refused to take part in an identification parade unless a lawyer acting for the defendant, or another person chosen by the defendant, was present while it was being held; and


(b)
there were, at the time when the parade was to have been conducted, reasonable grounds to believe that it was not reasonably practicable for such a lawyer or person to be present;


it is presumed that it would not have been reasonable to have held an identification parade at that time (this recognises that the lawyer or other person can testify to what the identifier said (their certainty or confusion) and the environment of identification).


(6)
In determining whether it was reasonable to have held an identification parade, the court is not to take into account the availability of pictures or photographs that could be used in making identifications.

· ss135 and 137 are still applicable to deny the admissibility of identification evidence even where it passes other admissibility tests.  So, for example, where influence on the identifier is unintentional (and therefore not barred by s114(2)), such unintentional influence would go toward the ‘probative value’ component of a discretion to exclude.

115  Exclusion of evidence of identification by pictures


(1)
In this section:


picture identification evidence means identification evidence relating to an identification made wholly or partly by the person who made the identification examining pictures kept for the use of police officers.


(10)
In this section:


(a)
a reference to a picture includes a reference to a photograph; and


(b)
a reference to making a picture includes a reference to taking a photograph.


(2)
Picture identification evidence adduced by the prosecutor is not admissible if the pictures examined suggest that they are pictures of persons in police custody.


(3)
Subject to subsection (4), picture identification evidence adduced by the prosecutor is not admissible if:


(a)
when the pictures were examined, the defendant was in the custody of a police officer of the police force investigating the commission of the offence with which the defendant has been charged (this means that where the defendant is in another precinct to the investigating officer then this section does not apply); and


(b)
the picture of the defendant that was examined was made before the defendant was taken into that police custody.


(guarantees the quality and freshness of the photo)


(4)
Subsection (3) does not apply if:


(a)
the defendant’s appearance had changed significantly between the time when the offence was committed and the time when the defendant was taken into that custody; or


(b)
it was not reasonably practicable to make a picture of the defendant after the defendant was taken into that custody.


(5)
Picture identification evidence adduced by the prosecutor is not admissible if, when the pictures were examined, the defendant was in the custody of a police officer of the police force investigating the commission of the offence with which the defendant has been charged (this means that where the defendant is in another precinct to the investigating officer then this section does not apply), unless:


(a)
the defendant refused to take part in an identification parade; or


(b)
the defendant’s appearance had changed significantly between the time when the offence was committed and the time when the defendant was taken into that custody; or


(c)
it would not have been reasonable to have held an identification parade that included the defendant.


(this subsection indicates that the point of s115 is to encourage identification parades and that photo identification is the last resort)


(6)
Subsections 114(3), (4), (5) and (6) apply in determining, for the purposes of paragraph (5)(c) of this section, whether it would have been reasonable to have held an identification parade.


(7)
If picture identification evidence adduced by the prosecutor is admitted into evidence, the judge must, on the request of the defendant:


(a)
if the picture of the defendant was made after the defendant was taken into that custody—inform the jury that the picture was made after the defendant was taken into that custody; or


(b)
otherwise—warn the jury that they must not assume that the defendant has a criminal record or has previously been charged with an offence.


Note:
Sections 116 and 165 also deal with warnings about identification evidence.


(8)
This section does not render inadmissible picture identification evidence adduced by the prosecutor that contradicts or qualifies picture identification evidence adduced by the defendant.


(9)
This section applies in addition to section 114.

CLASS 11.1

Unreliable evidence:  identification evidence

Warnings to the jury:  s116

· Applies to all ‘identification evidence’.

· A s116 warning takes the general form of that outlined in the ALRC (Odgers at 279).

· [18.39]  Using the factors listed in Turnbull, particular reliability features need to be highlighted when warning the jury.

· Lighting conditions.

· The angel of vision or degree of obstruction.

· Existence of distractions.

· Unique identifying features of the suspect.

· Sobriety.

· Level of eyesight or hearing.

· The s116 warning is mandatory.

116  Directions to jury


(1)
If identification evidence has been admitted, the judge is to inform the jury:


(a)
that there is a special need for caution before accepting identification evidence; and


(b)
of the reasons for that need for caution, both generally and in the circumstances of the case.


(2)
It is not necessary that a particular form of words be used in so informing the jury.

· s116 substantially reflects the existing common law in Domican.

· Under Domican:

· Aspects of the warning that relate to the particular case:

· The terms of the warning need not follow any particular formula;

· But it must be cogent and effective;

· It must be appropriate to the circumstances of the case;

· Consequently the jury must be instructed “as to the factors which may affect the consideration of the identification evidence in the circumstances of the particular case”;

· A warning in general terms is insufficient;

· The attention of the jury should be drawn to any weaknesses in the identification evidence;

· Reference to counsel’s arguments is insufficient.  The jury must have the benefit of a direction which has the authority of the judge’s office behind it; and

· Judge should isolate and identify for the benefit of the jury any matter of significance which may be reasonably regarded as undermining the reliability of the identification evidence.

· Aspects of the warning that relate to identification evidence generally:

· Includes consideration relevant to assessment of probative value;

· Reference to past miscarriages of justices derived from identification evidence;

· If there is more than one identification witness it is appropriate to warn the jury that several witnesses may be equally mistaken; and

· Wealth of psychological research which has identified the weakness of identification evidence.

· A s165 warning may be of more use as s116 specifies a mandatory warning for identification evidence in criminal trials.  s165(1)(b) allows a warning to be given about identification evidence in both civil and criminal trials.  Under s165(2), an application must be made for this warning to be given – if no application is made, an appeal cannot be based on s165.  s165(5) indicates that common law warnings (such as Domican) can still be given.

· Where there is an uncomprehensive warning, this matter must be raised with the judge, otherwise the issue cannot be raised on appeal.

Corroboration

Definition at common law

· Corroboration at common law has a particular meaning and differs from support.

· Evidence that corroborates must be independent must implicates the accused in the crime charged.

· There was also a requirement to give a corroboration warning to the jury that would list the different kinds of evidence that was introduced and state that it was capable at law of corroborating the witness’s testimony, however, it was up to the jury to decide, but that they should think carefully before convicting.

· The purpose of the warning was to protect the accused from prosecution under suspect witnesses.

· The corroboration warning was technical and subject to appeal for defect.

· The corroboration warnings were generally problematic.

Changes to the common law

· Under Longman where evidence was unreliable, then the jury should be told why it was unreliable.  The case concerned a 20 year delay before complaint was made.  The High Court held that the jury should be warned about matter that resulted because of the 20 year delay that may not be readily apparent to the jury.  These matters may, for example, be that the evidence to exculpate no longer exists and the defendant is required to rely on his or her word.

· Bromley concerned a person who suffered schizophrenic episode.  The court considered that such an episode could have affected his understanding of the event.

· A Pollitt warning is for prison confessions.

· McKinney is the warning for when a person was in police custody.

Evidence Act

· s164 eliminates the common law requirement to give a corroboration warning, except for the case of perjury, but does not abolish the discretion to give one.

· s165 applies to both civil and criminal proceedings – unlike s116 which only applies to criminal proceedings.  However, a s165 warning must be requested.

Part 4.5—Warnings
165  Unreliable evidence


(1)
This section applies to evidence of a kind that may be unreliable, including the following kinds of evidence:


(a)
evidence in relation to which Part 3.2 (hearsay evidence) or 3.4 (admissions) applies;


(b)
identification evidence;


(c)
evidence the reliability of which may be affected by age, ill health (whether physical or mental), injury or the like;


(d)
evidence given in a criminal proceeding by a witness, being a witness who might reasonably be supposed to have been criminally concerned in the events giving rise to the proceeding (Stewart which concerned an accomplice and limits the phrase “evidence of a kind that may be unreliable”);


(e)
evidence given in a criminal proceeding by a witness who is a prison informer (compare with the Pollitt warning);


(f)
oral evidence of official questioning of a defendant that is questioning recorded in writing that has not been signed, or otherwise acknowledged in writing, by the defendant (this is the case of Driscoll not the McKinney warning);


(g)
in a proceeding against the estate of a deceased person—evidence adduced by or on behalf of a person seeking relief in the proceeding that is evidence about a matter about which the deceased person could have given evidence if he or she were alive.


(2)
If there is a jury and a party so requests, the judge is to:


(a)
warn the jury that the evidence may be unreliable; and


(b)
inform the jury of matters that may cause it to be unreliable; and


(c)
warn the jury of the need for caution (compare with s116’s “special need” for caution”) in determining whether to accept the evidence and the weight to be given to it.


(3)
The judge need not comply with subsection (2) if there are good reasons for not doing so.


(4)
It is not necessary that a particular form of words be used in giving the warning or information.


(5)
This section does not affect any other power of the judge to give a warning to, or to inform, the jury.

Barbaro

· Facts:  the Crown finds a witness who identifies T by pictures, but at trial, the witness does not want to give evidence.  The prosecution had evidence of a police officer who saw the witness make the photo identification.

· The key to this case is that “there is no reason why the witness themselves could not testify to the circumstances of their individual acts of identification.  That would amount to original evidence of their own states of mind and the evidence would merely be an expression of it.”

· This means that the court has decided it is not hearsay for a witness to give evidence of how they identified the suspect from the witness box.  

· The court is not referring to the hearsay exception under s72, but defines it as original evidence.

· However, this statement is obiter but was most recently agreed with in Nicholls.

· It is arguable whether this statement is hearsay or not.

· Application of the Evidence Act to overcome the fact that the witness will not testify:

· The police officer is called to testify to what the witness did.

· Evidence of identification is relevant to a fact in issue:  s55.

· The purpose of the tender is to show what the witness intended to assert.

· s59 applies to firsthand hearsay for both the police officer and the witness.

· Is there personal knowledge as required under s62?  Yes.

· s66(2) requires the ‘event’ to be fresh in the memory, as defined under Graham.  The court said that the time between the incident (seeing the suspect) and the identification had to be fresh in the memory.  The court held that the identification was not fresh and therefore, the evidence of the police officer was inadmissible as evidence directly relevant to a fact in issue.

· s72 (contemporaneous statements about health etc) was argued to refute the s66(2) bar.  The court said that the court would be loathe to allow a general provision to circumvent a specific provision such as s66(2), but they also stated that they did not have to decide this point.

· Leave was sought to cross-examine the witness as unfavourable under s38 in order to get the evidence of identification (given by the police officer) in via the credibility route.  

· s102 is the credibility rule.

· s103 requires substantial probative value to exist in relation to the witness’s credibility.  This is satisfied.

· s43 must be complied with in questioning about a prior inconsistent statement.  Attention must be drawn to the inconsistency and if the substance of the statement is denied then …

· … s106(c) allows the police officer’s evidence to be admissible to impeach the witness’s credibility.  However, this only allows the evidence to be used for credibility purposes.

· s60 must then be argued for the hearsay purpose of the police officer’s evidence to be used.  

· s136 may then limit the use of the police officer’s evidence to credibility only – even if s60 applies.

· Evidence Act in relation to warnings:

· If evidence were admissible under s66(2) then a s116 warning is required, but if the only use was for credibility then s116 does not apply.  

· If s60 applies to allow the credibility evidence to be used for its (identification) hearsay purpose then a s116 warning is required.

CLASS 11.2

General warning provision for unreliable evidence

s165 warnings

· A request needs to be made in order for a s165 warning to be given.

· In contrast, where there is a “perceptible risk of a miscarriage of justice”, the judge can give a common law warning – this warning does not need to be requested and exists alongside s165.

· Merely having the category of evidence under s165(1) and requesting a warning is not enough.  The party must persuade the court of the reasons why the evidence is unreliable.

· s165 is a less stringent test than s116.

· s164(3) abolished the requirement to give a corroboration warning, but a judge may still give a warning in relation to accomplices.  In addition, under s165(1)(d) a warning may also be given.

· [18.63]  Where a judge rules that a witness could be an accomplice then the judge must inform the jurors that it is for them to determine whether in their view the witness is an accomplice.  If the jurors conclude that the witness is an accomplice, then they must consider the judge’s corroboration warning, and then determine with the judge’s guidance, whether there is evidence which in their view corroborates the accomplice’s account.  The judge’s direction should:

· Warn the jury on the inherent frailties in accomplice testimony;

· Outline the particular aspects of the case, or circumstances which may show frailties in the accomplice’s testimony;

· Advise the jury that they should carefully and cautiously evaluate the testimony for themselves, and take into account any corroborative evidence;

· If the term ‘corroboration’ is used by the judge, its meaning must be explained to the jury;

· Point out each item of evidence which is legally capable of amounting to corroborative evidence; and

· Inform the jury that it is for them to determine whether in fact they consider such evidence to be corroborative.

· [18.67] and [18.68]  demonstrates that the common law had very limited definitions of what an accomplices are – those who have participated in the crime charged.  The definition under s165(1)(d) is wider and therefore, much closer to the McNee definition in [18.68].

· Unreliability of accomplice evidence stems from:

· The vested interest that an accomplice has in exculpating himself.

· The agreement for sentence reduction or immunity that an accomplice may have.

· The accomplice may have a motive for revenge.

· The accused has the burden of proving that a particular witness is an accomplice, requiring a mandatory warning.

· The person who requests the s165 warning has the burden of proving that the warning is necessary to the standard of a balance of probabilities.  This standard is set by s142.

· Pollitt comments on the reasons why a prison informer give unreliable evidence.  In particular, the jury does not appreciate the affect that prison has on people.
· For a common law warning, the suspect evidence must form a significant part of the Crown case and there must not be substantial confirmation by independent evidence.  s165 does not set such a standard.
· The focus of McKinney concerned an accused being alone in a police statement when he was alleged to have confessed – essentially there was no-one there to confirm.  The warning is required when the making of the confession in a police statement is disputed.  It must form a substantial part of the Prosecution case (unlike the standard under s165(1)(f)).
· Driscoll was were the accused did not sign the confession.  The case allowed for there to be a discretion to exclude an unsigned confession, but the discretion has now been abolished.  However, s165(1)(f) addresses the Driscoll concern.
· ‘Official Questioning’ and ‘Investigating Official’ is defined in the Dictionary.
Part 4.5—Warnings
165  Unreliable evidence


(1)
This section applies to evidence of a kind that may be unreliable, including the following kinds of evidence:


(a)
evidence in relation to which Part 3.2 (hearsay evidence) or 3.4 (admissions) applies;


(b)
identification evidence;


(c)
evidence the reliability of which may be affected by age, ill health (whether physical or mental), injury or the like;


(d)
evidence given in a criminal proceeding by a witness, being a witness who might reasonably be supposed to have been criminally concerned in the events giving rise to the proceeding;


(e)
evidence given in a criminal proceeding by a witness who is a prison informer;


(f)
oral evidence of official questioning of a defendant that is questioning recorded in writing that has not been signed, or otherwise acknowledged in writing, by the defendant;


(g)
in a proceeding against the estate of a deceased person—evidence adduced by or on behalf of a person seeking relief in the proceeding that is evidence about a matter about which the deceased person could have given evidence if he or she were alive.


(2)
If there is a jury and a party so requests, the judge is to:


(a)
warn the jury that the evidence may be unreliable; and


(b)
inform the jury of matters that may cause it to be unreliable; and


(c)
warn the jury of the need for caution in determining whether to accept the evidence and the weight to be given to it.


(3)
The judge need not comply with subsection (2) if there are good reasons for not doing so.


(4)
It is not necessary that a particular form of words be used in giving the warning or information.


(5)
This section does not affect any other power of the judge to give a warning to, or to inform, the jury.

Stewart (handout)

· s165(3) has been expanded by this case.

· Howie J (see handout)

· 82 and 83 discusses the definition of ‘comment’ and ‘warning’.

· 82 contains a reference to Crampton, which is the latest case to uphold the Longman warning on delay.

· 117 and 118 discuss the difference between comment and warning in relation to their use in summing up.  Comment is in relation to unreliability that is obvious to the jury.  Warnings apply to those things that are not patent.

· 85 (accomplices, sexual assault complainants and children).

· 86 states that a common law warning does not require a request.  

· 88 begins the discussion of the phrase “of a kind that may be unreliable”.

· 90 

· 91

· 92 states that the categories in s165 are categories that the court has special knowledge about.  In particular, s165(1)(f) is different to McKinney.

· 95

· 96

· 97

· 98 states the ratio of the case:  “where a matter which might adversely affect the reliability of evidence in the trial would readily be understood and appreciated by a jury because it falls within their general experience and understanding and where the court has no special knowledge about he matter or no reason to doubt that the jury will appropriately assess its weight, then the evidence is not “of a kind that may be unreliable” and the section does not apply”.

· 99 provides examples of matters that do not fall within s165 because, for example, their unreliability is patent.

· 101 provides a further explanation of the ratio.

· 102 illustrates that even where a s165 warning is not required, other warnings such as Longman may be necessary.

· 103

· Kirby ACJ (dissenting) in Clout (NSW CCA) held that as the inanimate object in the case was a central issue in the Prosecution case, the trial judge should have given a general warning on the dangers of identification of inanimate objects and also a specific warning arising from the circumstances of the case.  Kirby ACJ suggest five fundamental concerns be brought to the jury’s attention:

· The fallibility of human memory;

· The risks of convicting persons upon the basis of identification evidence and the injustices which have occurred in the past from such mistakes;

· The danger of contamination of memory by facts later discovered;

· The high importance of securing an early record of uncontaminated recall of the witness before the passage of time to prevent later elaboration or distortion in the retelling of the event; and

· The specific danger that memory may sometimes become enlarged (even quite innocently) to include matters which the observer expects, or is expected to recall.

· 104

· 121 evidence of tracker dogs is evidence that jury may misestimate probative value on.  Evidence of objects is something the Court has experience of due to the Court’s dealing with identification evidence.

· 122

· 123

· 124 is the traditional law prior to this case.

· Spigelman CJ would have upheld the appeal.

· Holme J would have dismissed the appeal and agreed with Howie J’s reasons for limiting s165.

CLASS 12.1

Tendency and coincidence

Evidence Act (Pt 3.6) and the common law cases
· You can only work out if evidence is relevant if you can work out in which way you are going to use it.  The test under s55 forces consideration of how evidence will be used.

· Using evidence for a tendency purpose depends on the amount of probative value the evidence has in relation to the facts in issue and the amount of prejudice that evidence will bring. 

· The greater the moral reprehensibility of an act, the greater the prejudice, the High Court has said.  The weight given to such prior convictions are more than should be given in the context of the trial.

· Hence, evidence will firstly be controlled by relevance, followed by the amount of probative value and then prejudice.

· The closer the similarity of the past events to the current events, the greater the probative value.  The common law uses similar fact cases.  The way the High Court in common law examines probative value and prejudice is to use indicators.  Such indicators are still relevant even with the Evidence Act.

· If prejudice is high, for tendency evidence to be admissible, there must be no evidence consistent with innocence – the probative value must be high.

· There is a balancing of probative value with prejudice.

· Prejudice is more than mere damaged to the defendant’s case.  It must lead to a possible mis-estimation of the probative value or importance of the evidence, or provoke an emotional (rather than rational) response or be given disproportional weight by the jury.

Tendency

· Perry involves a woman who attempts to kill a man by poisoning with arsenic.  He gave evidence on her behalf that the arsenic was inhaled during the ordinary course of using the organ.  The prosecution attempted to use evidence three other close relatives who allegedly died from arsenic poisoning – that she has a tendency to poison with arsenic.  The High Court was interested in the minutia of evidence.  The High Court examined the evidence and discovered that the brother suffered from depression and did not die from arsenic poisoning, but rather from other drugs.  The second person did not conclusively die from arsenic poisoning.  That left one person – which was not enough to create probative value.  This demonstrates that the High Court asks:

· How well does the evidence support the alleged tendency?

· Is the tendency relevant to the fact in issue?

Coincidence

· Under Pt 3.6, evidence can also be used for a coincidence purpose.

· Makin was the baby farming case.  It was unclear whether the baby died of natural causes due to the medical advances of the time.  The prosecution had found 12 baby bodies found in houses in which the Makins had lived.  The evidence rebutted the coincidence of natural causes.  The evidence could also be used as tendency evidence.

Evidence Act Pt 3.6 structure

· s94 states the application of Pt 3.6.

Part 3.6—Tendency and coincidence
94  Application


(1)
This Part does not apply to evidence that relates only to the credibility of a witness.


(2)
This Part does not apply so far as a proceeding relates to bail or sentencing.


(3)
This Part does not apply to evidence of:


(a)
the character, reputation or conduct of a person; or


(b)
a tendency that a person has or had;


if that character, reputation, conduct or tendency is a fact in issue.


Pt 3.6 does not apply to evidence of a person’s character, reputation or conduction which is led:

· Only for credibility purposes.  Odgers gives the example of a witness in civil proceedings who has prior convictions for offences of dishonesty here what is being suggested is a tendency to lie but if this is only relevant to credibility Pt 3.6 will not affect it – one would have to consider of course ss102, 103 and 106 – but where evidence is relevant to both credibility and facts in issue, Pt 3.6 may have to be considered, to see if the evidence is being tendered for a tendency or coincidence purpose;

· Tendency evidence can be used in sentencing or bail hearings – that is, Pt 3.6 does not apply to bail or sentencing hearings.  What do apply are the discretions and the relevance provision; or

· To prove a person’s character etc where that is a fact in issue.  For example, in order to adopt a child you have to be a person of good repute and the court must decide this – this your reputation is a fact in issue.

Also, ss97 and 98 indicates that by implication that Pt 3.6 does not apply where the character reputation or conduct evidence is being used for a purpose other than to show tendency or improbability of coincidence.

· s95 says that if evidence is inadmissible for a tendency or coincidence purpose, even if it is admissible for another purpose, ti cannot be used for tendency or coincidence.  This is the opposite to s60.

· s96 states that acts of omission are treated the same as acts of conduct.

· s97 is the tendency rule (in association with s101 in certain circumstances).  Tendency evidence is inadmissible if you have not given notice, or lack significant probative value.  Significance means of importance.

· s101 applies in addition to both s97 or s98 were there is a criminal proceeding where the prosecution adduces evidence about the accused.  Otherwise, ss97 and 98 apply by themselves (in addition to any discretions to exclude).

· s97 only requires assessment of probative value.  

· Where the prosecution adduces evidence about the accused, s101 then requires assessment of prejudicial effect in addition to s97.  Theoretically, s137 also applies in this circumstance, but may be redundant.

· In civil proceedings, after an assessment of probative value under s97, even thought s101 does not apply, s135 may apply to exclude the evidence.  

· Further, where the evidence adduced by the prosecution is not about the accused, then s97 applies along with the exclusion provisions (s135 and 137).

· The difference between s101 and the discretions is that s101 is a rule of evidence, whereas s135 and 137 are discretions – even though s137 uses ‘may’, it can be considered a strong discretion.  On appeal, discretions are more difficult to overturn.

· Pt 3.6 does not have a general rule of exclusion followed by exceptions.  The Act instead regulates evidence which is lead for ‘tendency’ or ‘coincidence’ purposes.  

· The tendency rule deals with propensity reasoning.  

· The coincidence rule deals with improbability reasoning (the improbability of events occurring coincidentally).  

· Pt 3.6 requires the evidence to be examined from the point of view of the reasoning process which is used to give the evidence its probative value.  

· If the evidence is not being tendered for propensity reasoning or improbability reasoning then Pt 3.6 does not apply.  One must always therefore look to the purpose for which the evidence is being tendered to determine whether Pt 3.6 applies.  

· Pt 3.6 only regulates character, reputation and conduct evidence which is led to show a person’s conduct or state of mind through tendency reasoning (s97) or to show a person’s conduct or state of mind by indicating the improbability of the events occurring coincidentally (s98).

Evidence not admissible tendency purposes

· s95 applies where evidence is admissible for another purpose, other than tendency.

· s136 then applies to limit the use of the evidence and a s95 direction is given.

Examples of tendency applications or not – a person’s state of mind

· Player (handout)
· Issue:  evidence of conduction showing a statement of mind in relation to tendency evidence.
· Facts:  shortly after the alleged incident, the smashing of shop front, which no-one witnessed, the accused was seen being violent toward other property.
· The evidence was introduced to show that the accused has a state of mind so proximate to the event that you could conclude that the accused had the same state of mind at the time of the event.
· In O’Leary, during the course of a drunken night, a person was murdered.  The accused was seen particularly drunk and violent earlier in the night – the state of mind at this time could be seen as part of, or on-going, until the time this person was murdered.
· In Adam, the O’Leary principle was summed up as thus:
“… Evidence of  conduct by an accused person that falls within the O’Leary principle as being part of the same connected series of events or evidence of conduct by an accused person evincing a particular state of mind at a time so proximate to the time of the commission of the alleged offence as to permit an inference that the same state of mind continued up to the time of the offence is not evidence of conduct by an accused person “in the past” or evidence tending to show that he has a particular “disposition” or “propensity” or “inclination” and no direction that jury should not engage in tendency reasoning is required (although in a particular case a direction of some sort might be required) …”

· O’Leary was applied.
· Under Serratore, a University student died.
· Issue:  the admissibility of what the accused (the victim’s boyfriend) allegedly said to another person several months before the murder.
· The Crown attempted to use the evidence under the O’Leary principle rather than as tendency evidence and the Court agreed.  While the time factor was taken to be important, the conversation occurring several months earlier was taken to be part of a continuum.  
Examples of tendency application or not – evidence of relationship

· Toki (No. 3) (handout)

CLASS 12.2

Tendency and coincidence

Purpose of the tender

· Consideration of purpose of the tender is relevant in considering tendency evidence:  how do you want to use the evidence?  That is, how is the evidence relevant?

· Questions of purpose create answers that may lead you to examine other important parts of the Evidence Act that may not come to hand immediately.

· For example, in the a case of breaking and entering, the accused said he had an alibi.  The Crown wanted to adduce evidence that on the same night, not long after the break and enter, the accused was arrested in another house only three doors away.  There were three possible (purposes) relevances for the Crown evidence:

· To show opportunity;

· To rebut evidence of alibi; and

· To show that the accused had a tendency to rob houses.

Evidence of relationship

· Evidence of relationship has several possible relevances (purposes).  For example, in a violent relationship between husband and wife, the wife tells another person “I fear for my life because my husband beats me up.”  Soon after, the wife dies.  The relevances of the wife’s statement include:

· Tendency evidence under ss97 and 101 or s95;

· Hearsay – arguably, the purpose of the tender was to assert that the husband beats the wife up and this could be the same as what the wife intended to assert; and

· In the Toki sense, the statement could be used to show the context of the marriage, rather than what the maker intended to assert.  That is, in adducing the evidence, you would not be seeking to prove specifically that the husband beats up his wife or her state of mind.  Hence, it is a question of what the purpose of the tender is:  is it the same was what the maker intended to assert?  (Not every representation is relevant for a hearsay purpose.)

· In the example of Harvey:

· Facts:  a teacher committed acts of indecency on T.  The Crown wanted to admit evidence of another teacher seeing T standing next to the accused when the accused had a “guilty look” on his face.  

· The trial juge refused to admit the evidence on tendency grounds because of a lack of probative value.  However, the evidence was admitted on the ground that it was evidence on the nature of the relationship, because of the look of guilty passion.

· The CCA held that the probative value in the relationship purpose outweighed any prejudice.

Application of s97

· The section specifies that significant probative value is assessed in the context of all the evidence in the trial.

· In the case of Lockeyer:

· Facts:  a mother was a prime suspect in her child’s murder case.

· The burden of proof in the case was that the accused had to adduce evidence that raised a reasonable doubt – this was evidence that someone else had a tendency to assault the deceased child.

· ss97 and s135 apply to the evidence as the defence is the party adducing.

· It was held that it is the “nature of the fact in issue to which evidence is relevant” that must be considered.

· Since the accused had no burden of proof, the question became did the evidence raise the possibility of doubt?  Yes.

· In Fowler:

· The crown wanted to raise convictions for assaults that occurred 5 years after the incident in question.

· s97 was not satisfied.  The evidence did not show a violent tendency.  Further, W (the accused) was young at the time, and a 5 year gap made the possibility of tendency (probative value) remote.

· DF Lyons Pt Ltd (civil law)

· Facts:  the plaintiff wanted to adduce evidence from other people to show that the Commonwealth Bank had a tendency to mislead.

· Held:  the evidence was not sufficiently probative.  (The plaintiff needed to show that the particular terms of the misleading representations were the same in each case.)

· “Significant probative value” defined:

· “Significant probative value” is more than “substantial probative value”.  Further, since probative value relates to the degree of relevance, significant probative value is more than “mere relevance”:  Lockeyer.

· Is the evidence “important or of consequence”?:  Lockeyer.  (That is, what is the nature of the fact in issue to which the evidence is relevant?  What significance (importance) may the evidence have in establishing?)

· Relevant factors may include:

· Which party is adducing the evidence – what is the onus or standard of proof?:  Lockeyer.

· Whether the tendency is disputed.

· When the other conduct occurred (Fowler).

· The number of incidents establishing tendency:  Perry.

· Other evidence that has or will be adduced.

· The degree of similarity, if any, between the other incidents and between the other incidents and the subject matter.

· Whether evidence discloses unusual features, an underlying unity, system or pattern.

· Any real possibility of concoction – the relationship, opportunities or motives of the parties suspected of concocting.

Application of s98

· There are interpretation problems with this section:

· This section only concerns the admissibility of two or more related events – that is, it does not control the admissibility for unrelated events (which are, therefore, left to the determination of the relevance provisions and the discretions).

· ‘Substantially and relevantly’ similar – does this employ the common law notion of ‘striking similarity’?  This is unclear.

· It is unclear whether, if there is only one other events, if you can include the event that the accused in charged with to count as one of the ‘related events’.

· In Milat, there were seven murders and one abduction.  The issue was whether there could be a joint trial for all eight incidents.  The test is that the evidence in relation to one incident must be admissible in relation to others.  The Prosecution relied on rebuttal of coincidence – the abduction was not just a one-off in view of the seven other murders.  The Prosecution evidence case was very weak.  However, Hunt J held that the abduction was a thwarted attempt to kill, in the face of the other murders, and it was open on the evidence to find that the other murders concerned the place where the abduction occurred.  

· Thompson concerned the death of two sisters in the NT.  The issue was whether the death of the other people was strikingly similar to the manner in which the deaths of two sisters had occurred.  This was a common law case.  The evidence of how the girls had died was very unclear.  The death of the other family members was by gunshot.  The Crown developed nine points of similarity – however, the court disagreed that there were nine.  Four of the points assumed that the sisters were shot, in order to prove that they had been shot in the head – this was circular reasoning.

Assessing prejudice (s101)

· With prejudice the concern is that the emotional reaction of the jury might overwhelm / distract from rational evaluation.  It is the risk of mis-estimation of probative value.

· Question whether the evidence makes the defendant answer for a large part of the accused’s life?  This is the example of Perry where the incidents occurred many years in the past and the forensic evidence to defend the accused was lost.

· The more socially unacceptable the accused’s past behaviour, the more prejudicial the evidence.  This is the example of Pfennig.  

· The notion of prejudice is a balancing test with probative value under ss97 and 98.

· The prosecution must establish that there is no reasonable view of the evidence available which is consistent with the innocence of the accused:  R v Lock, R v AH and R v Fordham.  That is, the Pfennig test (compare with McHugh J in Pfennig; and also Hulme J in R v Le and R v Leask).  Pfennig concerned an abduction of M that occurred 11 months after the conviction for the abduction of another boy.  The Court said:

“Often that high level or degree of cogency is found in the striking similarity, underlying unity or "signature" pattern common to the incidents disclosed by the totality of the evidence.  So, in the present case, had the prosecution case been based on direct evidence of abduction of Michael for sexual purposes by means of inveigling him into a van, there would have been, in our view, no doubt about the admissibility of the H evidence.  The pattern of similarity, underlying unity or "signature" common to both incidents would have resulted in such a degree of cogency that the probative force of the H evidence would have outweighed its prejudicial effect, notwithstanding that there was but one other incident of the kind alleged, that it occurred virtually 12 months later and that it did not establish that the appellant intended to kill the boy H.

Here, however, because the cause of Michael's disappearance cannot be established by direct evidence, the Crown case lacks direct proof of the details which might otherwise constitute a detailed pattern of striking similarity or underlying unity.  What we have is a case of circumstantial evidence, based on the Murray Bridge evidence, leading to an inference that Michael was abducted for sexual purposes and, in the circumstances, that meant that a van of the kind which the appellant drove was an ideal vehicle for the execution of such an enterprise.  If that be accepted, as we think it should be accepted, then there is a similarity and unity between the two incidents of abduction for sexual purposes involving the use of a van.  In addition, according to the undisputed evidence of each incident, the appellant was present on each occasion, initiating conversation with the victim in close proximity to his van.  The fact that the Murray Bridge evidence as to abduction is circumstantial and inferential rather than direct means that the H evidence lacks some of the cogency that it would have had if the Murray Bridge evidence on the point were direct.

Granted the circumstantial evidence in this case falls short of that level of precision, there are other factors present which indicate that the H evidence has very considerable cogency.  First, there is the Murray Bridge evidence as to the appellant's presence with his van in Sturt Reserve and his contact with Michael; in other words, there is convincing evidence of opportunity.  Then there is Mr Toogood's evidence of a van which could have been the appellant's van travelling at an unsafe speed in the direction of Thiele Reserve at about 2.45 p.m. and the evidence of a commotion at Thiele Reserve. These two pieces of evidence suggest that the opportunity was availed of by someone with a vehicle which could have been the appellant's vehicle, there being no evidence that another vehicle with similar characteristics was in the vicinity at that time.  The evidence therefore points to the appellant taking advantage of the opportunity which presented itself.

Viewed against that background provided by the Murray Bridge evidence, the H evidence, including the statement made by the appellant to his wife (which was not disputed) after he had been arrested in connection with the H incident, is cogent, circumstantial evidence pointing to the appellant's guilt.  The modus operandi disclosed by the H evidence, namely, the inveigling of a child into the van, has its parallel with the two children swimming from the wharf at Thiele Reserve on 17 January and to a lesser extent with the initiation of the conversation and contact with Michael at Sturt Reserve on 18 January.  That conversation and contact is given a particular character by the appellant's statement made to his wife after his arrest in connection with the H incident.

The sense of that statement, in terms of its bearing upon the offence charged, cannot be fully appreciated unless it is accompanied and explained by the evidence of the H incident.  In one sense, that is by the way because it points to an independent ground for receiving that evidence.  But it highlights the significance of the H evidence and indicates that it would be an affront to common sense to reject the statement made to the appellant's wife and the evidence of the incident on the basis that it was not admissible.” 

Hence, the Court is looking at the similarities.  The evidence seeking admission is very prejudicial, but there is no other evidence consistent with innocence, and on that basis, the probative value of the evidence is very high and the evidence is admitted.

CLASS 13.1

Character evidence

Relevance and purpose

· Evidence must always pass the relevance test first.  This a matter of asking:

· How might the evidence be relevant?

· O’Leary principle;

· Tendency;

· Hearsay;

· Character …

· Is the evidence relevant?

· Remember that that new facts in issue may develop as the trial proceeds.  As the trial proceeds, facts relevant to facts in issue may also develop.

Pt 3.8 (character) and Pt 3.7 (credibility)

· Both are important for character evidence and the Pts overlap to a large degree.


Use of prior convictions – an example

· In a murder trial, it may be possible to develop an argument that prior convictions for armed robbery could go toward showing that the accused had a tendency for a particular course of conduct similar to the way the murder was committed.

· Prior convictions may also go toward showing bad character.

What is good character?

· Good character is does not refer to noble qualities etc.  It is where you use an aspect of your character to exculpate yourself from the crime charged.

· In Stalder’s case, S got into the witness box and said “I’m a thief, not a murderer” – this was taken to be evidence of good character.

Application of s110

(1) The opinion rule, the hearsay rule, tendency and credibility rule do not apply to evidence adduced by the defendant to provide that the defendant is a person of good character.  

· Normally, opinions from friends etc are inadmissible as such people are not experts.

· Where the accused gives evidence stating that he has good character, then normally, this would be evidence of tendency and require the application of tendency rules.  

· The purpose here is to show tendency, but query whether this is also simultaneously a character use regardless of the application of s110(1).  

· The other problem is that if character evidence shows tendency, does s95 apply?  This would depend on whether you take the tendency rule to be s97 or the entire Pt.

· Where, for example, a witness testifies to the statement that the accused told them that they would never do such a thing, then this would require the application of hearsay rules.  Note that even though the use of such evidence is for character purposes, s60 allows the evidence to be used for hearsay purpose.

· If the witness is a relative who attests that the accused would never lie, then this would usually go toward credibility and be barred by s102 (since there are no exceptions).

(2) If evidence of general good character of the accused is adduced, then the prosecution or co-accused can adduce evidence of general bad character – that is, rebut the good character evidence.  This can be done by using hearsay, opinion, tendency or credibility evidence by virtue of s110(1).

· Stanoevski involved a solicitor who got another person to take her car away so that she could claim that her car was stolen.  S claimed she had no prior convictions and the court took this to be general evidence of good character.  The prosecution could adduce evidence of the fact that in her admission to the Law Society, the Law Society investigated her past to find that she had falsely witnessed a signature.

(3) Where evidence of good character, in a particular respect, of the accused is adduced, then the prosecution or co-accused can adduce evidence to rebut the particular kind of evidence of good character that was adduced.

· In Gabriel, evidence was adduced that the accused was not the kind of person who went around attacking people.  The prosecution is limited in this case to using rebuttal evidence that he attacked people.  G had prior convictions for larceny, assault etc.  Only the assault charge could be adduced by the prosecution as rebuttal evidence.

Gabriel’s case

· Facts:  

· G was charged and convicted on two counts of assault of a drug dealer and a passer-by who came to the assistance of the drug dealer.  

· G had prior convictions for assault, larceny …

· G said “I suggest that I don’t go around attacking people” to a question of whether he needed a reason to attack people.  

· The next day, the prosecution asked whether G remembered saying that he did not go around attacking people – obviously because they had general rebuttal evidence – but G answered that he remembered saying that his comment was in relation to a knife.  

· Hence, G limited the nature of his good character evidence to being particular evidence instead of general evidence when questioned by the prosecution.

· The Court held that the question of “do you need a reason to attack people, do you?” was inadmissible – of note is that the question is a leading question, but in this case, the Court ruled that the question was inherently unfair (because he was dammed whatever answer he gave).

“Adduced to prove” under s110

· The phrase “adduced to prove” can be compared with the phrase “tends to prove” under s104(4).  The first phrase suggests intention to raise good character – it is more premeditative and does not cover the inadvertent adducing of evidence.

· Examples of “adducing to prove” good character include:

· The defence calls a witness (Stanoevski) and it can be argued that because the defendant is in control then the defendant is executing a plan, having an intention.

· The defendant gives evidence in chief.

· The defence cross-examines prosecution witness:  S & R.

· The prosecution cross-examines the accused.  Normally, the prosecution would be in control where the accused gives responsive answers.  However, where the answers are unresponsive, it places the defendant in charge, allowing him to executive his own agenda:  Gabriel.

“It seems to me that the expression “adducing evidence”, in s110 Evidence Act refers to leading evidence whether in chief or by means of cross-examination.  Prima facie, therefore, it was the Crown which first adduced evidence as to the accused’s character by asking “Do you need a reason to attack people, do you?”  

The answer then given was responsive.  The answer favoured the accused but the Crown did not thereby become entitled to seek to adduce evidence of bad character [because the accused did not adduce the evidence:  s110(1)].

Some of the subsequent answers whereby the accused denied a tendency to stab people were unresponsive to the questions asked, in that sense the accused could be regarded as raising character if it was concluded that it was being done deliberately for that purpose and not inadvertently or incidentally.

… In this case, the accused agreed that he was endeavouring to deny that he was the kind of person who had a tendency to stab people.  It was, therefore, arguable that he had thereby enlivened a discretion to allow rebuttal evidence to be adduced.  There is also much to be said for the view endorsed by Gallop J that, in the circumstances, the accused’s statements, albeit unresponsive, were merely “emphatic denials”’ of the allegations already inadmissibly put to him by the prosecutor.  Given the lack of any warning [that is, a warning that continuing to answer unresponsively could result in bad character evidence being admitted] and the context of the denials of criminal tendency, I would agree that is the preferable construction of those statements.  However, even if the opposite conclusion is adopted, rebuttal evidence had to accused’s tendency or otherwise to “stab” people.”

· Does s104 act as a fall back position to s110?

· s110 concerns adducing evidence, and does not mention anything about cross-examination of the accused or seeking leave etc.

· Where the prosecution seeks to re-open their case, then Chin applies.  The prosecution’s aim is to adduce evidence of their own to rebut character evidence, and the question is, whether the evidence would have been admissible in the prosecution case?  But, firstly ask whether the evidence even meets the standard of being rebuttal evidence as required by s110.

Cross-examining the accused on character

· s112 covers this situation.

· s192 also applies, as s112 is a leave provision.

· If s112 leave is denied, then the prosecution can still adduce evidence under s110.  However, in this situation, ss135 and 137 apply and the court will consider the utility of the good character evidence that was given – this is a proportionality and fairness consideration.

Stanoevski

· Facts:

· S asked her secretary to remove her car in order that she may claim insurance on it.

· The secretary was called as a witness.

· The prosecution wanted to adduce evidence from the Law Society.

· Note that in this situation a s165(d) warning should be requested when considering the secretary’s evidence – the secretary is an accomplice to the insurance fraud.

· The expert’s opinion stated that “at the best these similarities only indicate that the writer of the Liljana’s signatures cannot be eliminated from having produced the questioned J Fowler’s signatures.”  Therefore, this evidence has low probative value and so, the argument for the defendant becomes a s137 ruling to deny admission of the evidence.

· Paragraph 11:  indicates that the prosecutor at that stage took the view that the Law Society investigation was only relevant to the defendant’s credibility.

· Paragraph 12

· Paragraphs 13 and 14:  the accused as a witness.

· Paragraph 17:  defendant calls independent character witness to extol his virtues.

CLASS 13.2

Character

Application of s110

· Stanoevski paragraph 23:  Melbourne was a common law High Court case on character discussing the uses to which good character evidence could be put.  Good character evidence might be relevant directly or to the accused’s credibility.  Whether a direction to a jury is given at all, and its content, is a matter for the trial judge.

· However, there is no High Court authority for the uses of rebuttal evidence.  At common law rebuttal evidence of good character could only be relevant to the accused’s credibility.

· s110 does not discuss the use of the rebuttal or good character evidence.  Where good character evidence can be relevant directly and to the accused’s credibility, then it would be logical for rebuttal evidence to have the same uses.  In Eastman, a Federal court case, this was what was decided.  The decision is in contrast to the common law position.

· ODG (No. 2) (2000) 

· The court questioned the admissibility of another witness’s, JS, statement that the accused said “when I did this to T, he didn’t mind.”  This is evidence of an admission under ss81 and 82, or as evidence of tendency.  The court decided that the evidence was inadmissible for tendency because it lacked significant probative value.

· During the trial, the accused raised the issue of good character.  The court then decided that JS’s statement was admissible to rebut evidence of good character.

· ODG (No. 2) is authority for the proposition that if the jury decide that the accused is a person of good character, then that evidence can be used in the way directed.  If the jury decide that the person is not of good character (as opposed to bad character), then you cannot use any evidence of character in deciding the case.  That is, the only use of rebuttal evidence is to rebut and neutralise good character evidence and that only.

· s137 will be used by the judge to moderate the use of rebuttal evidence, depending on the value that the accused obtains from the adducing of good character evidence.

· s110 concerns adducing evidence.  In order to cross examine the accused on character, leave must be sought under s112.  If there is no character adduced under the Pt then s112 does not apply.  If the accused does not give evidence then s112 also does not have application.

· Stanoevski paragraph 38

· Stanoevski paragraph 39

· Stanoevski paragraph 41:  first sentence.

· Stanoevski paragraph 42:  indicates the importance that the High Court places on s192 leave provisions.

· Stanoevski paragraph 43:  “It should be noted that the leave required under s112 is not leave to adduce evidence, but to cross-examine [in this case, on the Law Society report] about the character of the defendant.”

· Stanoevski paragraph 44:  the report of the Law Society was a collateral issue as it was not relevant to a fact in issue, only to credibility.

· Stanoevski paragraph 45

· Stanoevski paragraph 46:  refers to s192(c).

· Stanoevski paragraph 48:  indicates the High Court’s view on the criteria against which to assess importance under s192(c).

Application of s111

· s111 requires the existence of a co-accused.

· s111(1) allows a co-accused to adduce evidence from an expert to testify about the other accused.  This is because the opinion rule is not excluded.

· s111(2) allows the other accused to call any person to show that the expert’s opinion should not be accepted.  This is because the opinion rule does not apply and so, experts are not required to rebut.   However, since the credibility rule has not been excluded, the person who testifies in rebuttal cannot attack the expert’s testimony.  Further, if the person testifies in a manner that is suggestive of character evidence, then the character shield may be lost.  However, an argument could be put that such evidence is for the purpose of rebuttal, rather than for the purpose of “adducing to prove” good character.

Application of s104

· s104 is located in the middle of the credibility provisions.

· s104(1) states that s104 applies in addition to s103.  Under s102, evidence only relevant to credibility is inadmissible unless there is an exception such as cross-examination, or substantial probative value in relation to the accused’s credibility (s103).

· s104(2) contains the general rule that leave is required.  

· s104 gives extra protection when cross-examining the accused about matters only relevant to credibility.

· s104(3) is an exception to s104(2).

· Leave is not required for cross-examination by the prosecutor about whether the defendant is biased or has a motive to be untruthful; is, or was, unable to be aware of or recall matters to which his or her evidence relates; or has made a prior inconsistent statement.  

· If the accused denies the substance of the evidence, then independent evidence (witnesses or documents) under s106 can be introduced to contradict that denial.

· s104(3) looks similar to s106, but what is interesting is that s104(3) does not mention prior convictions as an exception to the leave principle.  Hence, if the prosecutor wants to cross-examine about prior convictions, leave is required.

103  Exception: cross‑examination as to credibility


(1)
The credibility rule does not apply to evidence adduced in cross‑examination of a witness if the evidence has substantial probative value.


(2)
Without limiting the matters to which the court may have regard in deciding whether the evidence has substantial probative value, it is to have regard to:


(a)
whether the evidence tends to prove that the witness knowingly or recklessly made a false representation when the witness was under an obligation to tell the truth; and


(b)
the period that has elapsed since the acts or events to which the evidence relates were done or occurred.

104  Further protections: cross‑examination of accused


(1)
This section applies only in a criminal proceeding and so applies in addition to section 103.


(2)
A defendant must not be cross‑examined about a matter that is relevant only because it is relevant to the defendant’s credibility, unless the court gives leave.


(3)
Despite subsection (2), leave is not required for cross‑examination by the prosecutor about whether the defendant:


(a)
is biased or has a motive to be untruthful; or


(b)
is, or was, unable to be aware of or recall matters to which his or her evidence relates; or


(c)
has made a prior inconsistent statement.


(4)
Leave must not be given for cross‑examination by the prosecutor about any matter that is relevant only because it is relevant to the defendant’s credibility unless:


(a)
evidence has been adduced by the defendant that tends to prove that the defendant is, either generally or in a particular respect, a person of good character; or


(b)
evidence adduced by the defendant has been admitted that tends to prove that a witness called by the prosecutor has a tendency to be untruthful, and that is relevant solely or mainly to the witness’s credibility.


(5)
A reference in paragraph (4)(b) to evidence does not include a reference to evidence of conduct in relation to:


(a)
the events in relation to which the defendant is being prosecuted; or


(b)
the investigation of the offence for which the defendant is being prosecuted.


(6)
Leave is not to be given for cross‑examination by another defendant unless:


(a)
the evidence that the defendant to be cross‑examined has given includes evidence adverse to the defendant seeking leave to cross‑examine; and


(b)
that evidence has been admitted.

· s104(4)(a) states if the accused raises good character, the prosecution can seek leave to cross-examine about matters only relevant to credibility.  However, the matter must have substantial probative value in relation to the accused’s credibility (s103).

· This subsection overlaps with s110. 

· If there is to be a choice between the use of ss110 and 112 or s104, then ss110 and 112 are preferred as they create less hurdles for admissibility.  That is, once evidence has been adduced through s110, then the only test left is that of the discretions.  

· s104(4)(a) by comparison requires the ability cross-examine about matters only relevant to credibility, passing through substantial probative value under s103 and then an attempt to get through s106 – this is more testing than ss110 and 112.

· However, the difficulty with s110 is the “adduced to prove” element and the fact that there may be difficult rebutting evidence where good character is raised in its generality.

· s104(4)(b) states that the accused must have impeached the credit of the prosecution witness before the prosecution can seek leave to cross examine solely about credibility.  But, note s104(5) that specifies that the evidence used to impeach under s104(4)(b) does not include evidence in relation to the events in relation to the prosecution, or investigation of the charge.

· Where s104(5)(b) really bites is in relation to police informers.

· For example, where it is a tactic that the jury be alerted to the fact that the police informant (the Crown’s witness) has testified in many other cases and claimed that “the accused confessed to me about the crime” in order to show that the witness is suspect.  However, if that is done then it opens up s104(4)(b) and there is no protection afforded by s104(5) and the prosecutor can cross-examine the accused about matters only relevant to credibility, where the accused takes the stand.

· s104(6)

· Requires a co-accused for application.

· Leave is not to be given for cross-examination by another defendant about credibility unless the evidence that the accused has given includes evidence adverse (that is, adverse can mean to merely testify against) to the accused seeking leave to cross-examine, and the evidence has been admitted.

· The section is aimed at cut-throat defences.

Application of s104:  an example

· In the case of Gabriel, the prosecution did not have prior convictions that rebutted the particular good character evidence adduced.  Thus, they could have used s104, where the question becomes whether the prior convictions have substantial probative value.  Where the accused denied the substance of the evidence, s106 could have been used to adduce independent evidence to contradict.

Summary of s104’s application

(1) Whether the cross-examination is directly relevant to credibility; and

(2) Whether the evidence has substantial probative value.

CLASS 14.1

Tendency and coincidence:  Adam (handout) example

Relevance

· The staring incident actually became admissible under the O’Leary principle – that the accused had the same aggressive attitude at the time the crime was committed as several minutes before in the staring incident.

· The staring incident did not take place in relation to the deceased.

· What is the fact in issue?  That he killed Carty.

· On what basis might the evidence be relevant?

· Identification:  that it locates the accused at the scene – but this was never in dispute and so, lacks relevance.

· Tendency:  that staring incident supports an inference that the accused was acting aggressively within the time frame of the event and that he may have been acting aggressively when he committed the stabbing.

Tendency purpose of the evidence

· In order for the evidence to be admissible for a tendency purpose, then (under s97):

· Notice must be given:  the facts do not indicate that notice was given.  None of the exemptions to notice appear to apply (s100).

· There must be significant probative value:  what does ‘significant’ mean?  The prosecution bears the burden of proof, since they are introducing the evidence.  

· Elements in weighing up probative value include:

· Placement in time of the incident – can work for and against probative value.

· Context of other evidence.

· Atmosphere, history and context of the environment of the crime.

· Striking similarity between staring and the crime.  One is a passive act, one is not.  

· Underlying unity:  consistency of the use of aggression in both the staring and the stabbing.

· That the staring was not at the deceased.

· Equivocal nature of the staring – it could have meant anything.

· Weak connection with the deceased since Carty was not a member of a gang – maybe the staring was directed specifically at gang members.

· Concoction:  the relationship between the person testifying and the accused was one of antagonism.  Is there any element of revenge or subconscious suggestion?

· Where the probative value is low, then the evidence is inadmissible.  Where the probative value is high, then s101 applies.

· What does prejudice mean?  

· How could the jury misestimate the weight given to the evidence?

· Promotion of a stereotype of violence that exists within gangs.

· Jury may take the view that environment is being attributed to the accused.

· The deceased was a police officer.

· The Prosecution is trying to tie the brother’s ownership of the knife to the accused’s staring.

· If the evidence is prejudicial, then it is inadmissible.  Otherwise, the discretions apply.  Note that s101 has a higher standard of test than the discretions.  Also, note that under s135, one of the discretionary considerations is wasting of the Court’s time (which would play a part here).  

· Finally, consider the affect of s95.

Character / credibility hypotheticals (handout)

Example 1

· Possible uses of prior convictions

· Tendency for violence.

· As rebuttal evidence.

· Credibility (the question of substantial probative value in determining the weight given to the recency of larceny convictions).

· The defendant is testifying and therefore, prosecution case has closed.  This may require re-opening of the case and application of Chin.

· It is probably best to start with questions of tendency first, then any questions of good character.

· Character issues

· What is good character?  Is this good character? Yes.

· Has the character been “adduced to prove” (s110)?

· Is the character evidence relevant to credibility or a fact in issue.

· Credibility:  he has credibility in the sense that he was honest enough to admit to pass convictions.  It is suggestive of a person who is prepared to reveal a lesser aspect of himself and therefore, he should be believed.

· What kind of character has been raised?  General or specific?

· Rebuttal evidence?  

· The armed robbery rebuts evidence of being non-violence.

· Query whether the armed robbery rebuts the evidence of being a puncher not a shooter.

· Discretions to exclude.

· s104(4)(a) may apply to the larceny convictions.  This means that s103 must be considered and where there is a denial of the substance of the evidence, s106.

Example 2

· The example concerns a co-accused.  This means that ss106, 110, 112 and 104(6) can be used.

· Where there are cut-throat defences, s104(6) applies.

· Admissibility of the prior convictions of A1 for assault

· Tendency

· Character

· Admissibility of prior convictions of A2 for fraud

· Credibility

· Character

· Where there is a cut-throat defence, then s104(6) applies.

· The recency of the fraud conviction goes to probative value under s103(b).

· Seeking leave to cross-examine will mean that s192 applies.  There may be a fairness argument here:  that is, for A1 who has been blamed, it is unfair if A1 cannot cross-examine A2.

· Is the character of A2 raised:

· In saying that he is ‘grateful to the banks”?  It is not really relevant to his character as a person.

· In saying that he was the type of person who had a “safe and comfortable upbringing”?  s110 is raised in rebutting the honesty aspect with the fraud convictions.

Hearsay hypotheticals (handout)

Example 1

· Issues

· Maker not available (s65)

· Prison informers

· Criminal proceedings

· Relevance

· Hearsay

· Does the witness have person knowledge of the facts asserted (s62)?  Yes.

· s65(8) applies as the maker is not available.

· s65(8)(b) applies as Paul heard the representation.

Example 2

· Assertion is the same as the purpose of the tender:  to show that he was interviewed on a particular day.

· Does the maker of the statement have personal knowledge?  Yes.

· The maker will be available:  s66.

· s66(2) allows the maker to be called if the representation is “fresh in the memory”.

· s66(4) allows the document to be tendered after examination in chief.

· Where the log book shows no entry, there is no previous representation.

Example 3

· s72 (health).

· Civil proceedings, therefore use s63.

· The maker is not available:  s63(2).

Example 4

· Issues:

· Criminal proceedings

· Maker unavailable:  s65(8)

Example 5

· The maker intended to assert that he loved her.

· What is the purpose of the tender?  To show a relationship.  Arguably, the message is hearsay where the purpose is to show a relationship.

· If the issue is show that A know B?  There may be a Hannes argument to show that it is hearsay.  Further consider that is often the case that Valentines cards are sent to people who the sender does not know.

Example 6

· Barbaro said that prior representations of identification is not hearsay.

· It is hearsay for W1 to confirm this in evidence:  Barbaro.

· This example is not really relevant.

CLASS 14.2

Revision – 2000 exam

Players

· KK is the victim who is dead.

· FF and SS are co-accused.

Question 1

(1) The subject of admission is the T-shirt not the words on it.

· What is the basis of relevance for tendering the T-shirt?  

· To establish the fact in issue that KK was at the dig site after the bus left.  This is a non-hearsay use, but s60 may still apply only if there is a relevant hearsay purpose for the words on the T-shirt.  There may be an argument that there is an implication from the words that the it was KK’s T-shirt and if that was the intention, then on the Hannes argument, this is hearsay.  s70 could admit the words for this purpose.  The only problem is that s70(b) may not allow the meaning of “content” to admit the T-shirt.  s70(a) is satisfied, however, as it is in the course of business to give the shirt to a business in order to have it professionally stitched.

· Procedurally, a request is required in order for a warning to be given.

· There is no unreliability issue to support a warning as it is unequivocally KK’s shirt.

· Other discretions would probably not apply either.

(2) Admissibility of the words on the T-shirt:

· What is the basis of relevance?

· Relevance to the fact in issue that KK volunteered to stay.

· Shows that KK was alive when the bus departed.  This is a non-hearsay purpose and s60 may apply.

· To show that KK did not hear the horn.  This is a hearsay purpose:  s59 applies.  It is first-hand hearsay, so s62 applies.  s65 will not admit the words as there is no personal knowledge element.  s72 may admit the evidence as it may indicate a state of mind, but contemporaneity may be an issue.

· There is no emotional mis-estimation consideration for a warning to be given.

Question 3

· Relevance?  Directly relevant to a fact in issue of the defences being run and for a hearsay purpose.

· s32 refreshment of memory:

· Leave is required for refreshment of memory.

· s192 elements must be analysed.

· s32(2)

· To satisfy s32(a), you may seek leave to lead via s37.

· If that does not work, s32(2)(b) may apply.  This is section that deals with adducing evidence not admissibility.  There is a fresh in the memory requirement here which is not Graham.  Orchard v Spooner may apply. 

· s65(8) may admit for a hearsay purpose.  s67 may be used to waive notice requirements.

· If s32 does not apply, then:

· ss38(1)(a)-(c) can be used, along with Lozano.
· s38(3) on credibility.

· s38(6) leave provisions apply.  This means use of s192 factors.

· If leave is given, then s43 applies.

· If she admits the prior inconsistent statement then its admissibility for hearsay.

· If she does not admit the prior inconsistent statement, then other applications include:

· s72 on state of mind via the police officer or MM.

· Credibility:  s103 (substantial probative value test) with denial under s106(c).  Where it becomes admissible for its credibility purpose, does s60 apply?  There is no relevant hearsay purpose under Lee.

· If the statement is admissible via MM, then a s165(1)(a) or s137 warning can be requested.  If the statement is admitted via s72, then s165(1)(a) may have better application.

Question 2

· What matters is the cross-examination referring to and what use or relevance are the matters?

· Lack of geological expertise:  

· Credibility

· Fact in issue – if SS says that he had charge of a large group of students because of his expertise, then if he had no expertise, then he was responsible in the same manner that FF was.

· Good character

· Prior convictions:  credibility, motive to lie or perhaps tendency.

· Has good character been raised?  Probably not.  

· Has good character been “adduced to prove”?  He could have raised it to show that he was not responsible – but is this more of a denial like saying “I am not guilty because …”, rather than to show a goodness to be taken into account when determining guilt.  See Melbourne on the uses of good character.

· What can be used to rebut the evidence of good character?

· Lack of tertiary qualification.

· Details of the prior conviction for selling worthless quartz.  That is, it may show lack of knowledge depending on how SS pleaded.

· We have said the lack of tertiary qualifications can rebut his assertion of good character.  But, what the question asks is how can FF’s counsel cross-examine SS about it.  Therefore, we must look at s112.  

· s112 requires leave, thus, we must look at s192 factors such as fairness in terms of the ability to defend against cut-throat defences or importance.

· In trying to get two prior convictions in, this is a question of credibility:
· Just by themselves, the prior convictions need to get through the credibility rules –
· Is there substantial probative value (s103) in the handbag snatch?  No
· Is there substantial probative value in the deception conviction?  Yes because it is more recent and really indicative of being dishonest.
· s104(3) does not apply as it can only be used by the prosecution.

· Rather, s104(6) does apply as SS has testified adversely.  If he denies the substance of the prior conviction, s106(b) will bring it in.

· The two priors to show a motive to be untruthful under s104(6) cross-examination.
· Is there substantial probative value?  Yes, both convictions involve deception and lying.
· s104(6) to can be used to cross-examine.
· If he denies the prior convictions and the effect of the three-strikes-and-you’re-out policy, we can adduce the prior convictions via s106(a).
· Is there an argument that the jury will use the prior convictions incorrectly?  Yes, that SS has a tendency to rip people off .  Thus, s135 can be used.  The judge should make a limitation on the use of the evidence to just allow the jury to know he has two prior convictions (which is enough for the three-strikes policy), not what they are

· Are warnings applicable?  s165(1)(d) may apply.  However, the warning would have to be carefully scripted to not refer to vested interests in the outcome of the case.

· A tendency argument based on a tendency to lie would not apply as s94(1) would bar it.

What is the purpose of the tender?  Is that purpose relevant (s55)?


Is the statement a previous representation (that is made out of court)?


If Yes, then what does the maker of the representation intended to assert?





If (a) is the same as (c), then the relevant purpose of the tender is to prove that which the representation intended to assert and this is hearsay.








Who is the maker of the previous representation (out of court statement)?


Does that person have ‘personal knowledge’ of the fact asserted?





Note that s62 is quite broad, it includes not only that the representation should be based on what a person saw, hear or otherwise perceived, but also includes representations which are based on what she or he might reasonably be supposed to have seen, heard or otherwise perceived.





Yes?


(





Then the gates to Div 2 open and first hand hearsay can be received if it can be placed somewhere in ss63-66.
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