Litigation 2 Notes
Adducing evidence Ch2 

· Class 5.1 – 5.2, notes p.39

· Competence (Brooks)

· Compellability (spouses)

· Court proceedings, questioning

· Div 3

· s32 Revive memory, provided leave is granted

· s33 police evidence – can read or be lead through notes

· Div 4 

· s37 Leading questions
· can’t lead in eic or re-X, unless leave, or if no objection 

· Maves p.901 – can lead if forgetting details

· Lead before refresh memory

· Even where no objections – judge may not permit if the interests of justice require (Varney p.903)

· s38 Unfavourable witnesses – leave to cross-examine

· (3) separate leave for credibility X

· s39 Re-exam
· R v KG – hypnosis, is it safe to admit, was it done professionally and independently – guidelines, also ss135,137

· Clear up any ambiguities, re-establish credibility

· Div 5 X

· s43 – PIC

· Wakely – give leeway
Relevance Ch3 Pt3.1

· s55 – gateway, evidence must be relevant (Smith), logical relevance, rationally affect the probability etc….

· Background evidence – relevant to set the scene (R v Hendy)

· Recent statement can be relevant to credibility and fii (Papakosmas)

Hearsay Ch3 Pt3.2

· Once evidence is relevant, what is a previous representation, made by a person, to prove the existence of a fact
· Representation (p145)

· 1) What is the purpose of tender? (Is it relevant?), 2) Is the statement a previous representation? 3) What does it intent to assert?; if 1) = 3) ( hearsay

· s60 – if admitted for another purpose – can use for hearsay purpose (Lee – see p.37 notes on Lee) (but s136)

· Div 2 (ss62-68)( first hand hearsay
· s62 – maker had personal knowledge

· s65 (unavailable)

· s65(2)(b) – “when” is not as strict as common law, “spontaneity”, no possibility of concoction (Conway)

· s65(2)(d) – use (7)

· (8) defendants don’t need to go through (1)-(7) 

· s66 (if available)

· fresh in the memory (Graham)

· s67 – Notice

· Div 3 (ss69-75) ( more remote hearsay
· s69 – business records (p.146)

· (3) police notebooks not admissible

· (4) if have a system to record all  transactions, if not there ( didn’t happen

· (5) personal knowledge

· s70 – tags, don’t need personal knowledge

· s71 – for electronic communication, date, time, to, from is admissible

· s72 – contemporaneous statements about 

· health

· feelings

· sensations

· intention

· knowledge

· state of mind

· must be at least reasonably close to the time the subjective statement was being experienced

· time is important

· impact of an invent is important – could overcome the time factor

· not the same as “fresh in the memory”

Tendency and coincidence Ch3 Pt3.6 (notes week 12.1 p.84)

· s94 – only to evidence for tendency or rebuttal of coincidence

· Look at factors:

· Opportunity

· Similarity b/w incidents

· Specific/particular evidence (Lyons – needed very particular evidence)

· Number of incidence to prove tendency or coincidences (Perry: 3 is more probative than 1, need to be specific, this is about relevance/connection)

· Similarity of motive

· Other evidence besides tendency/coincidence

· Disputed vs conviction

· Pattern or system

· s95 – admitted for another purpose – can’t use for tendency/coincidence

· s97 – tendency
· notice, but subject to s100

· significant probative value (Lockyer: of importance, of consequence), less than substantial, more than logical

· depends on who is tendering the evidence

· Having regard to the other evidence in the case

· s98 – coincidence
· 2 or more related events

· suggests they are unrelated

· s55 + exclusionary discretions

· If unrelated events – probably relevance + exclusionary discretions

· s101 – prosecution about the accused

· outweighs any prejudicial effect

· Pfenning: probative value is so high, that no other explanation consistent with innocence, however McHugh – some evidence is more prejudicial than other

· Having regard to the other evidence in the case

· R/p (Toki) – explain the relationship (notes, p.89); context – back door method for good evidence

· Guilty passion – sexual inclination, things the accused done in the past support the assertion as to current action; tendency to be sexually inclined

Credibility Ch3 Pt3.7 (mine week 7.1)

· s102 – can’t intro evidence relevant to credibility in eic (but doesn’t apply if not only relevant to credibility Adam!!!)
· s108 – can adduce pcs if fabrication was or will be suggested

· s103 – can ask in cross, if substantial probative value

· if denied ( s106
· need leave to re-open (Chin)

· finality principle (Piddington v Bennet)

· s104 – X by prosecution

· (2) – leave

· (3) bias (need to be specific)

· (4) where accused raised good character or attached witness’ credibility

· (5) but not in relation to the current events or prosecution

· tends to prove as opposed to adduced to prove
Character Ch3 Pt3.8 (Week 13.1)

· s110 – Can admit evidence that you are of “good character”

· “good character” – any aspect of moral make-up to make the accused appear not guilty

· relevant to credibility

· prosecution can rebut: general with general, specific with specific

· adduced to prove: p.1052 factors to take into account to determine if there is plan
· s112 – leave required to X (s192)

· Brown v Dunn, if want to make an allegation, need to put it to the accused

· if only relevant to credibility (Adam), then s104 X, need leave (s192), but not always

· Discretions still apply:

· Focus on unfairness

· How much “good” do you get out of good character

Identification Ch3 Pt3.9 (mine week 8.1)

· only relevant to crim proceedings

· id evidence p.143

· s114 visual id

· (2) – prosecution to show wasn’t influenced

· (b) to show not reasonable: if id was made prior; if 2 witnesses already identified; also ( unreasonable can be applied at different times (Alexander);

· (3)(c) – practicality, ie distinguishing features, or large number of witnesses (limited resources)

· (3) (d) – appropriateness: if close relationship is close – not practicable

· (4) – unfair: witness  has been shown a photo, id being made,  can’t  find peers

· (6) – do parade even if had pictures

· failure to obtain description – not enough for an exclusion

· s115 picture id

· picture id can be OK ( (3) & (5)

· (3) – organise a parade if have him in custody

· (7) warning about criminal record

· s116 – mandatory warning

· “special need” + general and specific factors

· can have overlap with Dominican warning, where id evidence forms significant part of prosecution’s case

Proof Ch4

· s164 – don’t need corroboration, don’t have to warn, but still can

· s165 warnings
· this warning has to be requested, if not – can’t appeal

· must be of a kind (Stewart)

· Not of a kind:

· Significant delay in complaint, personal animosity, complaint made after confrontation (R v V) (???)

· Evidence by significant bad character (Queen v Chan) 

· Sexual assault

· Different accounts of the time

· Yes:

· Disputed police evidence

· Police informers

· Demonstrations in court

· Evidence from corrupt or dishonest cops

· Indemnity or sentence reduction

· Hypnosis induced evidence

· (5) can still give common law warnings ( see cases
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