Litigation 2 Cases

Smith (Relevance, s55) (SM p.31) – could rationally affect the prob of existence of a fact. Recognition evidence – relevant if identification or are familiar with a person or changed appearance.

R v Hendy (Background evidence p.684) – used to explain why behaved in a certain way

R V Milat (Credibility p.687)  - more than just truthfulness, which is under common law (Wentwoth v Rogers)

Wekeley v R (X and relevance p.691) – in X be lenient, because it may become relevant as more evidence is presented

Papakosmas (Relevance: Credibility & Hearsay SM p.34) – hearsay evidence is not admissible for hearsay purposes, but with exceptions. Factors that affect relevance – nature of complaint, circumstances of the statement etc. If relevant – can use for hearsay purpose, provided fall within an exception. Res gestae – part of the drama – circumstances may make statement probative of the facts asserted. Time (contemporaneous statement) – is important!!!

R v Hannes (Hearsay, implied assertions SM p.52) – implied are covered but for hearsay need “intended” to be asserted. Look at the implied assertion, and whether it is intended to assert. 

Walton (Hearsay) – only what is intended to assert, here did not intend to assert it was the father, also only intended implied assertions are hearsay

Tsang Chi Ming (Hearsay, interpreters SM p.53) – if translation is accurate, it is not hearsay.

Subramaniam (Hearsay, p.754) – purpose of the tender different to the fact asserted in the statement ( not hearsay.

Graham (Hearsay, s66, SM p.55) – fresh in the memory means recent or immediate, hours or days, not years.

Conway (Hearsay, s65(2)(b), SM p.61) – “shortly after” exclude if it is detached and ability to change or adapt the account.

Lee (Hearsay, SM p.64) – here, representations made by Lee to police are admissible as relevant to his credibility. s60 – can use for hearsay purpose, but only what is admitted for another purpose, see p.37 notes

SRA of NSW (Credibility, SM p.91) – appearance does count before the trial judge, but not the only thing.

R v Lozano (X, unfavourable witness p.921) – distinction between unfavourable (meaning not favourable)  - use s38(1)(1) and unwilling 38(1)(b).

Adam (s38, s192, Dual purposes: Credibility and f.i.i.  SM p.99) – Credibility rules apply to evidence only relevant to credibility. PIC is relevant to credibility and f.i.i., therefore falls under s60 exception and can be used for hearsay purpose.

Goldsmith v Sandilands (Credibility/Finality principle, handout) – Finality principle is somewhat flexible. Here evidence would only go to witness’ credit, not relevant to a f.i.i. – not admissible.

R v Adebe (Credibility – Bias, p.964) – where there is evidence of bias can pursue as an exception to finality principle and adduce evidence to rebut.

R v Mendy (Credibility – Bias/Partiality, p.967) – can call evidence to contradict denial.

R v Chin (Reopening, p.984) – General principle is not to allow prosecution to split the case, ie need exceptional circumstances. Therefore, no such circumstances where could be reasonable foreseen. The issue is fairness. Discretion to exclude evidence from X, which should have formed part of e.i.c. Need leave under s192 + foreseeable and admissible.

Jones v Dunkel (Failure to call a material witness, Direction p.934) – Brown v Dunn (notes p.68)– must put allegation to the accused if want to make argument to the jury. Failure to call a witness w/o explanation – can direct the jury that he evidence would not have helped.

R v G (standard of proof) – should not suggest to the jury one party is lying

Palmer (standard of proof) – presume the accused innocent, unless you are convinced that he did it BRD.

Shepperd (standard of proof) – sometimes evidence is strands in a cable, other times – links in a chain, if that’s the case – each one needs BRD

Valevski (Duty to call witnesses SM p.120) – no duty on prosecution to call all witnesses or to present a balance. Look at the trial as a whole – is there a miscarriage of justice because a witness was not called?

R v Nelson (ID evidence, photo, SM p.126) – photo is prejudicial and the words as well, but to exclude under discretions need for prejudice to outweigh the substantial probative value of the evidence.

Alexander (ID evidence) – different stages of investigation its OK to use photos, but if know the suspect - parade

R v Martin (PCS, p.941) – PCS became admissible based on the questioning, to rebut allegations of recent invention. 

Croft (CL Warning) – delay in complaint – can say there were good reasons for the delay, but can still take it into account

Murray (CL Warning) – where there is only 1 witness need to scrutinise closely before convicting

Longman (CL Warning) – delay in prosecution – lack of forensic weapons to rebut; memories fade.

GPP (CL Warning) – even where evidence is corroborated still need a Longman warning

Crampton (CL Warning) – should have given a stronger warning due to time delay.

Dominican (CL Warning) – where evidence forms significant aprt of Crown’s case, give warning, see notes, p.77

Pollit (CL Warning) – prison confessions

McKinney (CL Warning) – where the person was in police custody 

Stewart (s165 warning) – evidence must be of a kind, which is unreliable and not known by the jury

Driscoll (CL Warning) – unsigned statements

Flaux (CL warning) – bias? Relatives?
Barbaro (ID, notes p.79) – where witness doesn’t want to testify, ask him, then s38, then 102, then 103, then 106…

Lyons (Tendency/Coincidence p.1020) – need very particular evidence

Perry (Tendency/Coincidence) – 3 more probative than 1; need to be specific; this is about relevance/connection; wasn’t charged with any of them; probative value is the main thrust

Smith (Tendency/Coincidence p.1026) – clear pattern

Thomson (Tendency/Coincidence) – petrol based, vendetta against the same family

Joiner (Tendency/Coincidence) – admissions of 3 former spouses; need similar injuries

Lock (Tendency/Coincidence) – Need to relate to fii; here it was deliberate stabbing; for 2 incidents – no significant probative value, 1 – exclude under s101

Player (O’Leary) (Tendency/Coincidence, notes p.87) – tendency to act, close in time

Serratore (Tendency/Coincidence, notes p.87) – events 6 month prior were taken to be part of the continuum, ie O’Leary principle applied

OGD (Character, SM p.160) – evidence admitted as admission, also admissible for character, he raised it in his own case, he is in control

Gabriel (Character) – was the accused intending to adduce? Court: question was unfair; he was in justification mode; if the answer is responsive – not adduce to prove; if directly respond – prosecution in control, no plan to adduce; if go on your own – you are in control; need to look at the context

Melbourne (Character) – here, evidence of good character didn’t go to credibility, but to fii, this is up to the judge to determine

Stanoevski (Character, s192 factors) – s192 factors are important!!!

OGD No2 (character) – use evidence to neutralise good character
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