Permanent Building Society v Wheeler, Class 14, BA 1, S2 2001, by Anatoly Kirievsky

Permanent Building Society (PBS) (in liq) v Wheeler





· PBS was buying land from Tower, which in turn was buying JCLD from CHL. CHL at the same time owned 2/3 of PBS and Wheeler was the chairman of PBS and a controlling shareholder of CHL.

· Wheeler, Holding and Nizzola have breached their fiduciary duty to exercise corporate powers for proper purposes and equitable compensation was awarded against them in the amount of overvalue. PBS overpaid for the land from Tower to allow Tower to buy JCLD.

· Hamilton: 

· managing director and Chief Executive of PBS managing director  of JCLD

· was present at meetings, where purchase of land was decided but did not enter debates and did not vote. Cited his conflict of interest.

· action for breach of fiduciary duty for improper purposes failed

· PBS claims that Hamilton breached:

· a fiduciary duty to exercise reasonable degree of care, diligence and skill in the exercise of his duties 

· a duty to exercise reasonable degree of care, diligence and skill in the exercise of his duties,

by failing to oppose and vote against the proposal.

IPP J.

· A duty to exercise care and skill is not a fiduciary duty. It is not a duty that stems from the requirements of confidence and trust imposed on a fiduciary.

· Here, there is a common law duty and an equitable duty to exercise care and skill.

· To determine the breach you balance the foreseeable risk of harm against the potential benefits.

· Test is from Australian Securities Commission v Gallagher, “ the test is basically objective one in the sense that the question is what an ordinary person, with the knowledge and experience of the defendant might be expected to have done in the circumstances if he was acting on his own behalf”.

· Hamilton here relied on officers of the company to do their job, especially Nizzola. 

· PBS had no expertise in land development and thus the transaction was capable of causing great harm to the company – this leads to a heavy burden on Hamilton as the CE and MD to scrutinise the proposed transaction.

· One cannot hide from obligations and duties by citing a conflict of interest. It could have prevented him from voting, but he had to ensure that the relevant material was before the directors and that the effect of the transaction and its possible repercussions are understood.

· Hamilton needed up to date financial information about Tower and had to demand an appropriate level of security from the company (condition precedent, bank preapproval etc…).

· Found – he failed to make enquires or was satisfied with superficial and inadequate answers – thus, he breached a duty to exercise skill and care.

Causation

So far, the court only found that Hamilton breached his duty of skill and care. However for remedies to be available the company had to prove causation. That is a link between the breach of duty and the harm suffered by the company. 

In this case, PBS had to prove that a reasonable director, who has made the necessary enquires would have at least opposed the purchase of land. The court found that the enquires made by a reasonable director, based on the available evidence, would have uncovered the following:

· Tower had more assets than liabilities by more than $11 million. 

· At the same time, maximum loss that PBS was exposed to under the contract of sale was less than $3 million. 

Thus, the court found no reason to criticise directors, who had voted in favour of the sale. Therefore, even though Hamilton breached his duty by failing to investigate, this did not lead to losses by the company. Even if he had made enquires, it would still be reasonable for him not to oppose the sale.

Finally, the judge looked at whether the position as to causation was different for the breach of an equitable duty of skill and care. He stated that for a breach of a fiduciary duty the test of causation is different, being lower, however, this is not a fiduciary duty, it is clearly an equitable duty. Consequently the same test applies as in causation for breach of common law duty. Therefore, in this case, although the duty was breached at both common law and equity, this breach did not cause the loss and the action in this respect failed.
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