CORPORATE GROUPS
What is a corporate group?

· A number of companies which are associated by common or interlocking shareholdings, allied to unified control or capacity to control

( 2 definitions used in Company Law

1. legal definition - holding, subsidiary and related companies: s 46

2. accounting definition - parent and "controlled entity": s 50AA; s 249E

Legal Definition

· Pt 1.2 Div 6 defines the following

· "holding company" means a body corporate of which the first body corporate is subsidiary:   s 9

· "subsidiary company": s 46

· "related company" - holding companies and all their subsidiaries are related: s 50

s 46 a body corporate (in this section called the first body) is a subsidiary of another body corporate if, and only if:

(a) the other body [parent]

i. controls the composition of the board; OR

ii. is in a position to cast, or control the casting of, more than half of the votes in a general meeting; OR

iii. holds more than half the share capital of the first body; OR

(b) the first body is a subsidiary of a subsidiary of the other body

When does a company have power to control the composition of the board? 
( if it has the power to appoint or remove all or the majority of the directors of the 2nd company even if only w/ the consent of another person; a company is deemed to have that power if:

s 47
a. no person can be appointed to the board of the 2nd company w/o the exercise by the 1st company of the power in favour of that person (the power might derive from the company's constitution or an agreement b/w members); or

b. the person's appointment as director of the 2nd company follows necessarily from the person being a director of the first (typically by provision in the constitution of the 2nd company)

· a holding company that is not itself the subsidiary of another company is the ultimate holding company: s 9

· where the holding company owns the whole of the share capital of the subsidiary (either directly or through nominees or subsidiaries w/ no outside interest) it is called a wholly owned subsidiary: s9

· the ultimate holding company and its subsidiary companies are known commonly, but not exclusively, as a group of companies (s 9) and each member of the group is said to be related to the others: s 50

Accounting definition

· AASB definition of control - Accounting Standard 1024: "the capacity of an entity to dominate decision-making, directly or indirectly, in relation to the financial and operating policies of another entity so as to enable that other entity to operate with it in pursuing the objectives of the controlling entity"

[nb: this is similar but not identical to s 259E, which is applied in the prohibition upon cross-investment]

· s 50AA - is a general purpose definition of a controlled entity - "…an entity controls a second entity if the first entity has the capacity to determine the outcomes of decisions about the second entity's financial and operating policies"

( theoretical significance: Redmond provides that "the willing adoption of the accounting conception in the Law reflects a shift from the black letter style to a 'fuzzy law' approach which insinuates interpretive freedom to secure policy goals. The resulting concept of a corporate group…shares the ambiguity of these usages"

Legal policy issues relating to corporate groups

· each company in a group retains its distinct entity status w/ separate liabilities and assets. Legal policy issues that affect corporate groups include:

i. whether company law should treat the group as a legal entity and ignore the separate entity status of individual companies in the group

ii. what is the extent of loyalty of directors of a subsidiary to the interests of the group as a whole or other companies in the group at the expense of their own company's interests

iii. whether group controllers owe a duty of good faith and fair dealing towards outside minority shareholders in the group companies and the extent of that duty

iv. the extent to which the controlling company is liable for the debts of an insolvent member

v. whether there should be a pooling of assets and liabilities in the liquidation of the corporation group

( these issues generally arise in the context of whether and in what circumstances courts will ignore individual entity status within the group under an exception tot he Salomon principle

Context of Briggs case:

· Salomon established the principle that 'the company is a separate legal entity with a legal  personality distinct from its members'

· Salomon was decided without the anticipation of the emergence of corporate groups

· By expanding Salomon it could be said that, every company in a group of companies is a separate entity, but there is no express recognition of the group as a legal entity in itself

· This principle has been extended to corporate groups by the High Court in Walker v Wimborne (1976), where it was held that directors had a responsibility to each company in the group, not to the group as a whole

( ie. Australia has traditionally taken a strictly legal approach: only in rare circumstances will the court go behind the company 'veil'

Briggs v James Hardie & Co Pty Ltd (1989) 7 ACLC 841 NSW CA

Facts: Mr Briggs worked in an asbestos mine (between 1946 - 1966), owned by Asbestos Mines Pty Ltd ("Asbestos"). As a result of his contact with dust and fibre in the mine he contracted asbestosis. In 1985 Briggs commenced an action in the District Court, claiming damages for asbestosis. Briggs sought to recover from James Hardie & Co Pty Ltd and James Hardie Industries Pty Ltd (collectively referred to as "Hardies"), Marlew Mining Pty Ltd and  Seltsan Ltd (previously known, and herein referred to as Wunderlich) - as Asbestos had become insolvent. The action was commenced outside the allowable period under the Limitation Act 1969. Briggs applied to the DC for an extension of the limitation period. The Trial Judge granted leave to extend the statute of limitations as against Marlew but not as against Hardies or Wunderlich. Briggs then sought an order for a writ of certiorari. 

· Structure of the companies: Hardies and Wunderlich were, at the relevant time, joint owners of Asbestos, until Wunderlich transferred its entire interest to Hardies (1953). 

the claim
Briggs wished to claim that his employers were Hardies and Wunderlich until 1953, and simply Hardies thereafter. He claimed that:

i. in employing him,  Asbestos acted as agent for the other defendants;  OR 

ii. he was entitled to look beyond the corporate veil of the limited liability of Asbestos and sue the shareholders and controllers of Asbestos

( this was essentially a challenge to the fundamental principles of limited liability decided in Salomon's case

· the District Court held that Briggs failed to discharge this obligation even to the limited extent required to get an extension of time to commence the action

the evidence

· Asbestos was incorporated on 28 November 1944

· Briggs attempted to show that initially the mining operation was conducted by a partnership between Wunderlich and Hardies which determined, inter alia, the destination of output, the price of product, the decisions to be made by the board of directors of Asbestos and the identity of future shareholders, and thus Asbestos was not an independent, separately functioning entity as there was no room left for such a corporate entity.

· in order to show this, Briggs tended minutes of Wunderlich's director's meetings and articles of association

· BUT, Rogers AJA said that what actually existed was a holding company and a fully owned subsidiary. In everything but name, the two are as one. The holding company customarily exercise compete dominion and control over the subsidiary. [This is the foundation for limited liability]

Held per Rogers AJA:

No settled principle for piercing the corporate veil

· there is no common or unifying principle which underlies the occasional decision of courts to pierce the corporate veil.

· The rule in Salomon was established in times of vastly different economic circumstances; the principle of laissez faire ruled supreme and the fostering of business enterprise demanded that the principle of limited liability be rigidly maintained.

· some propositions can be safely accepted:

i. the potential only to exercise control over the subsidiary is insufficient to pierce the corporate veil; and

ii. the exercise in fact of some control over the subsidiary is insufficient to pierce the corporate veil

( United States v Milwaukee Refrigerator Transit Co (1905) provides a somewhat empty test, namely:

"If any general rule can be laid down…it is that a corporation will be looked upon as a legal entity as a general rule, and until sufficient reason to the contrary appears; but when the notion of legal entity is used to defeat public convenience, justify wrong, protect fraud, or defend crime, the law will regard the corporation as an association of person's"

Unity of enterprise theory
· Briggs' assertion that the corporate veil may be pierced where one company exercises complete dominion and control over another entity is too simplistic a statement

· the commercial reality is that every holding company does, or has the potential to, exercise control over a subsidiary

The incorrect test applied
i. it should not have been that Briggs failed to prove the availability of evidence to make out a cause of action against Hardies and Wunderlich. The trial judge disposed of the question as though he was disposing of the issue finally at trial rather than at a much less demanding level required by s 58(2)(b) of the Limitations Act.

· due to the law's state of flux, it is not possible to say what evidence would ultimately suffice to make out a case

ii. Different tests and considerations to be applied when deciding whether to pierce the corporate veil depending on the type of case

· affirmed Goff LJ's suggestion in DHN Food Distributors that different considerations should apply in deciding whether to pierce the corporate veil in actions in tort, from the criteria applied in actions in contract, revenue or compensation cases

· this is because, a tort victim has "no choice as to the corporation which will do him harm" and thus it is inappropriate to shift the risk from the parent to the general public. In contrast, a contracting party may readily choose not to enter into a contract with a subsidiary of a wealthy parent - the contracting entity can guard against the possibility that the subsidiary may be unable to pay

( employees? An employee has an equal opportunity with a contracting party in determining whether or not to enter into the employer/employee relationship. BUT, the employee may have no real input in determining how business will be conducted and whether reasonable care will be taken for his safety

[application returned to the District Court for determination according to law]

What it stands for

The position we have following the case is similar to that described in another asbestos case. In Adams v Cape Industries Plc [1991] 1 All ER 929 at 1019 in an English context it says:

“Our law, for better or worse, recognises the creation of subsidiary companies, which though in one sense the creatures of their parent companies, will nevertheless under the general law fall to be treated as separate legal entities with all the rights and liabilities which would normally attach to separate legal entities.”

Subsequent cases extracted the following principles from Briggs:

· it is not accurate to suggest that we may pierce the corporate veil when one company exercises complete dominion and control over another - Repatriation Commission v Albert Laurence Harrison & Anor [1997] 956 FCA.

· “The law pays scant regard to the commercial reality that every holding company has the potential and, more often than not, in fact, does, exercise complete control over a subsidiary” – James Hardie & Coy Pty Limited v Putt Matter No CA 40062/98 [1998] NSWSC 434
· there is no common unifying principle for piercing the corporate veil and the court really has to look at the evidence before it – Century Medical v THLD ltd [1999] NSWSC 731

So it appears that in Australia a legal approach is currently followed despite the recognition of commercial reality and that the courts look to reserve for the parliament the decision to change this aspect of corporation law.
