Privity

“Only a party who is a privy to a promise can enforce a promise or have it enforced against him”

· can an intended beneficiary enforce it ( more controversial

· can a stranger to the agreement be burdened with it ( No


Shipping Cases:



CoC states that goods to be delivered to P


Vendor (V) 



Purchaser (P) Consignee





BoL often includes exemptions of liability from consignor towards the carrier & other parties like stevedores. It is given to V and then transferred to P.





Carrier (shipowner or charterer)

When the contract is negotiated the consignee is stepping into the shoes of the consignor. ( It is like the consignee made all the promises in the BoL.

Burden of the contract cannot be unilaterally transferred, but can start the process of NOVATION, where all three parties agree and C-se steps into the shoes and new contract is made. This is the custom and is being codified.

Wilson v Darling Island (1956) HCA

Goods are damaged whilst being stored due to the negligence of the stevedore. Fullagar J says that as they are not an agent, not a servant, but even if they were, as they are not a party to a contract, they are not protected. Even if the clause extended to servants, they could not rely on it.

BoL creates two relationships:


( carriage (varier v owner of goods)


( bailment (person in possession v owner of goods)

Here, there is no “Himalaya” clause.

Elder, Dempster [1923] HL
In a case of a chartered ship, when the shipowner is sued for the negligence of its servants, he can rely on the protection of the exclusion clause, despite not being a party. Here, the shipowner relied on the relationship of bailment.

New Zealand Shipping v Satterthwaite (Eurymedon) (1975) PC

Drilling machine is shipped and it is damaged due to stevedore’s negligence. Here, the exclusion clause was given to the carrier and all those that assist him in his work/work on his behalf. However, as the stevedore is not a party, cannot rely. Argued:

· carrier acting as an agent on behalf of such persons to receive an offer of immunity in exchange for acts that they might do in the future

· this contract specifies that carrier is an agent

· thus, the stevedore is present during negotiations through his agent

· when “unpacking” the goods, the stevedore thus accepted an offer of immunity

Approved the test from Midland Silicones by Lord Reid:

1) stevedore (another) is intended to be protected by the clause

2) carrier is acting as an agent

3) carrier either has authority to act in this way or it will be ratified later

4) there was consideration from the stevedore (another)

Port Jackson Stevedoring v Salmon & Spraggon (The “New York Star”) HC, PC p277

Here, the “Himalaya” Clause, extends protection to independent contractors. PC found that such clause will bind the stevedore and the consignee. Commercial expectations: If there is a clear commercial reason & parties want the stevedore to have all the protection, then the courts will uphold the contract. The Clause creates a separate second contract.

Eldham J applied the device in for carriage of goods by land. This is an artificial device, which would be applied if there is a clear commercial reason.

Taddy v Sterious supplementary materials

Manufacturer 

Wholesaler 

Retailer
Public

(Taddy)
(1)
(Netten)
(2)
(Sterious) (3)

Sale of tobacco. You cannot burden a non-party with a clause. Thus, a contract for sale (1) cannot burden Sterious, who is not a party to it. Wholesaler is not an agent for Retailer or Taddy, as he will be selling goods that belong to him. Also, no collateral contract between Sterious and Taddy, for the right to sell tobacco, as that is consideration in another contract (1).

SCC v West

Look at the actual exemption clause. Here, it exempted the liability for negligence, but in this case the act amounted to positive act of misdelivery, not to negligent keeping. (Attendant gave the car to a person, without a ticket).

Coulls v Bagot’s p260

Contract for quarry of stone from Coulls’ property. Mr Coulls dies. 

Windeyer J:

· if the promise was made to both of them as joint promisees, then Mrs Coulls can enforce the contract

· if the promise was given to Mr Coulls for the joint benefit, then Mrs Coulls is a third party, and cannot enforce it under common law principles (leaving equity and trusts aside)

· Specific performance is granted where an order for damages does not restore justice

Beswick v Beswick p268

Beswick snr transferred the business to his nephew in return for the promise to pay him 6d 10s and 5d to the widow. The nephew refuses to pay after snr died.

Here the contract is between A and B for the benefit of C. Thus, C cannot enforce it directly. However, she can enforce it as the administratrix of the estate.

Damages for breach of promise to confer benefit onto C are substantial. Equitable remedies are sometimes available for some common law wrongs. Specific performance will be ordered if it is in the interests of justice.

Snelling v Snelling p272

Three brothers, giving a loan to the company and undertaking to forfeit the money if resigned from directorship, entered into the contract. Although the company is a beneficiary and is not a party to the contract, the other brothers can stay on the proceedings and enforce the contract against the first brother.

Olsson v Dyson supplementary materials

Attempted assignment of a benefit to Mrs D. At common law assignment must be:

1) unconditional

2) in writing

3) signed by assignor

4) notice is given to the person liable

5) does not have to be for consideration

Here, the steps were not followed, thus, no assignment at law. Equity would recognise the assignment if there was consideration passing from Mrs D. Here, she failed on the facts, but it was wrong. 

Thus, she had to try by way of equitable gift. Equity will assist where the common law sets out a multi step procedure for transfer of legal title. If there was a defect in the process, equity will assist. Thus, to pass an equitable title the donor has to do everything to bind himself. Thus, those steps that he, and no one else can do are essential. In this case ( he did not sign and no writing.

Here, gift is a single step procedure, and if it is done incorrectly, equity will not rectify it. Furthermore, “equity will not perfect an imperfect gift” – trust will not be imposed as it is against the intention of the benefactor. If there was consideration, then a contract would be recognised and given effect.

Today, Mrs D could get up on an estoppel.

In this case Barwick and Windeyer find a new agreement by way of NOVATION. Barwick finds that a new contract is between the company and both Mr and Mrs Das joint promisees. Consideration is made on behalf of both of them.

Windeyer adopts a second interpretation. The promise is made to Mr D, to pay Mrs D. Under this contract, a trust can b established, where Mr D holds the right of enforcement of the contract on behalf of Mrs D. Indication of a trust – if he asks for the permission from the beneficiary to modify the contract.

In trusts:

· Settlor can transfer title to trustee & communicate the intentions of a trust

· Alternatively, you can keep the title and declare that you are keeping it as a trustee.

For land, the declaration has to be in writing. For other items, can be orally. Assignment of an existing equitable interest ( in writing, creating a new interest ( can be orally.

Trident v McNiece p286

5:2 for the general concept of privity, but Toohey wanted to abolish it in insurance contracts. Mason & Wilson said you should be able to sue on the contract as a non-party. However, the limits are:

· clear benefit conferred

· defences are available

· original parties can still cancel the contract by agreement

Deane ( courts should be more willing to infer a trust

Estoppel will find its way into privity, especially where there is detrimental reliance.

Agency

A negotiates with B ( Is C bound? 

· Depends upon whether A had actual or apparent authority to commit C. 

There are 4 types of actual authority:

1) Actual authority expressly conferred by C upon A PRIOR to A’s negotiations with B

2) Actual authority, impliedly conferred by C upon A PRIOR to A’s negotiations with B

3) Actual authority, expressly or impliedly conferred by C upon A subsequently to A’s negotiations with B under the doctrine of RATIFICATION

i) that at the time A negotiated with B A made clear that this was not a contract for A, but for another, who is sufficiently indicated, without necessary being identified, and

ii) C does subsequently adopts/ratifies what A earlier purported to do on C’s behalf, albeit without prior authority

4) Agency of necessity ( IF A is in possession of property belonging to C and an emergency arises, where the property will be lost, unless A makes the contract with B for its preservation. If A can’t reasonably communicate with C to get explicit authority, then if A makes a contract with B, A has agency of necessity and C will be bound

Is C bound by apparent/ostensible authority? 

· This is a question of whether C’s conduct would lead a reasonable person in B’s position to believe that A had actual authority to act for C.

· C is estopped from denying A’s authority to make contract IF his conduct led B as a reasonable person to assume that C had authorised A to make contract of the kind in issue (Freeman & Lockyer, Tobin v Broadbent)
· There is no ostensible authority when the principal is entirely undisclosed ( the customer, who dealt with a person where the circumstances do not reveal the existence of a principal cannot argue that principal had created reasonable impression that A was acting on his behalf (Watteau v Fenwick)

· However ostensible authority can only act in favour of the person dealing with the agent. In other words, the principal cannot bind the customer unless his purported agent had actual authority.

What are the liabilities of A?

· A is liable on the express contract unless he made it clear that the contract belonged to another

· However he will be liable if the principal is not bound if:

· he is making implied statements that he has actual authority

· if those statements are untrue and they were a warranty ( breach of implied warranty (Black v Smallwood)

· if those statements are untrue and they were a representation ( argue for deceit or negligence

Tobin v Broadbent

Power of attorney used by the broker to use client’s shares as security for a personal loan. The client knows nothing of the situation. Can a third party enforce the security?

Actual authority ( can do acts in the interests of the principal. Here he used it in his own interests and it was apparent to the third party. Could argue apparent authority, but did not prove it on the facts.

Walteau v Fenwick

The former owner of the hotel was left as the operator under new management. He did not have actual authority for this transaction, and regarding the apparent authority ( he was held out as being the owner of the place and nothing about the actual principal.

Keighley, Maxted v Durant

Keighley gave Roberts authority to buy wheat at a certain price. He exceeded the price. Here, there is no apparent authority, as Keighley did not attempt to indicate that he is acting on their behalf. Therefore, can only proceed based on actual authority. There is no prior actual authority to make the contract in question.

Ratification? Only open if A at the time the contract was entered into made it clear that it was someone else’s contract. Here it was never an option. ( only Roberts is liable.

Bolton v Lambert

Ratification. The company ratified and thus gave authority to their earlier actions, which were undertaken without the required authority.

H J Lyons & Sando v Houlson

Company gave Houlson authority to commit the company as an undisclosed principal. Unless he makes it clear that it is not his contract, he will be liable. Here, he did not. 

(Company is liable as an undisclosed principal

( H is liable because he did not say it was not his contract. 

Thus, the plaintiff can choose whom to pursue up until the point a judgement is given.

Black v Smallwood

Sale of land to a company, which is yet did not exist. The company is not liable at common law, as it did not exist. The directors are not liable on the contract, as they made it clear it was not their contract. (No one is liable on the contract but the officers could be sued for the breach of an implied warranty that they could commit the company.

Brownett v Newton

Directors purchased concrete for the company, but it was not able to commence business. Company is not liable ( did not operate, directors not liable ( made clear it is for another.

Directors could be sued for:

1) breach of an implied warranty

2) torts

3) TPA

Contingent Conditions

Perri v Coolangatta

Facts:

· Contract for the sale of land, on the 7th April

· It had a condition: “subject to a sale of property at Lilli Pilli”

· Contract for its sale ( March 1979

· V send a notice on 17 July 1978 to complete with deadline on 8 August 1978 

· Vendor purported to terminate and to take the deposit

· 29 September ( V seeks a declaration that contract was validly terminated

· 29 February 1979 ( P purported to waive the need for the house to be sold and wants to complete regardless. V is not interested. P seeks specific performance

· Here, there was no breach as the duty did not arise as a contingent condition precedent was unfulfilled

Toga Development N10

· Contract for the sale of land

· An express condition that both parties can terminate if council approval is not given

· P wants to waive

· Could now argue that the time aspect and the substance aspect can be separated

· Express provision regarding termination is non really different to an implied condition

Pordage v Cole

· Contract based on two promises is valid

· In a bilateral contract, unless stated otherwise, the two obligation were independent

Kingston v Preston

· Both promises could be due concurrently, so as long as one party is tendering, the other comes under an immediate duty to perform

Automatic Fire Sprinklers

Facts:

· Manager is wrongfully dismissed

· He can terminate for repudiation and communicate election to terminate & get damages

· Anticipatory breach ( innocent party gets a choice

· Here the manager affirmed the contract, continued to turn up to work

Decision:

· Promises by employer:

· Provide access to premises

· Give work

· Pay wages

· Promises by employee

· Do work

· Due care etc

· As long as the employer tenders work, immediate duty on the employee arises

· If tendered performance of doing work, the employer comes under a duty to give work

· Duty to pay wages only arises in return for work done

· In this case, damages for failure in a duty to provide work

· By turning up the employer is put under a duty to provide work ( can sue for breach

· For damages, come under a duty to mitigate

Samptor v Hedges
Facts:

· Builder contracted to build a house

· Leaves the building unfinished with loose materials lying around

· His default led to the termination of a non-severable contract

Decision:

· Builder could not recover for part performance because the owner did not have an opportunity to reject

· Could recover for materials because the owner did have an opportunity to reject the materials

Hochster v de la Tour
Principles:

· Notice can only be issued when a party is in breach

· Breach is defined as non excusable failure to perform and will occur when:

· Immediate duty of performance for that promise has arisen, and

· Time for performance has expired, and

· Promisor did not do exactly as he promised 

· To decide if an immediate duty to perform has arisen:

· Examine the contract to see if there are stipulations regarding the time elapsing or conditions to be fulfilled for the duty to arise. If the contract does so provide (
· Whether the time has elapsed or the conditions fulfilled

· If they haven’t, whether the need for fulfilment has been disposed (eg waiver)

· Conditions can be of three types:

1) Contingent ( D’s duty to perform does not arise until fulfilment of a condition not promised by either side

2) Promissory ( D’s duty to perform does not arise until P executes some promise that P has made (Turnbull)

3) Concurrent ( D’s duty to perform does not arise until P tenders performance of some promise he made

· he indicates readiness, willingness and ability to immediately perform the promise

· The condition has two aspects:

1) Time aspect

2) Substance aspect

· You can only waive a condition unilaterally, if it is for your sole benefit. Thus, until the time for the condition is due, you can waive it (Perri, per Brennan J)

· Parol evidence rule (State Rail Authority v Heath)

· It comes in if you examined a document and decided that it contains all the terms

· The fact that the document looks like containing all the terms is only evidence for the proposition that it in fact contains all the terms

· It regulates what evidence is admissible to construe the terms

· If the document in writing was intended to contain all the terms when it was executed, then:

· Can only look at the words in the instrument

· Factual matrix (surrounding facts that reasonable people had in mind at the time

· Construction:

· Meaning of a phrase

· Significance of a term (condition, warranty, intermediate term?)

· Was it for the sole benefit of a party

· Whether the terms were wide enough to cover some subsequent events, which occurred

· Because the parties set out to incorporate all terms, to answer a latter question of construction, give effect to plain English meaning of the words

· Waiver can be done (including orally) by deed, for consideration or as a result of election, ie when a party is confronted with inconsistent rights it:

· Adopts conduct, which unequivocally points to one of the options

· With the full knowledge of the facts

· With the full knowledge of the law

· Dependency of promises:

1. Intended order of performance

· In Pordage (promises are independent

· Currently, there is some dependency implied.

· In a contract for sale, the presumption is that V’s promise to give good title and P’s promise to pay the price are due at the same time

· V needs to show r.w.&a. to give good title in order to sue for the price

· V can only sue for price if conveyed title

· If P refuses to accept, V sues for unliquidated damages, for failure to perform the promise

· To get the price – need to sue for specific performance in equity

· Prima Facie Rules

· Land: 

· Deposit is due when contract is formed 

· V comes under a duty to supply statement of title

· P comes under a duty to draw up transfer within 28 days

· Main promises, to transfer title & to pay the price are presumed to arise simultaneous

· Contract for work (see Automatic Fire Sprinklers)

· Promise to pay wages

· Until promise to execute work is tendered

· Major promises, even in the absence of express words, Courts will find them to be due simultaneous

· Generally speaking, if performances can be done simultaneously, they will be due for performance simultaneously

· Performance that takes much longer can be due first

· Presumptions can be displaced by clear words

2. The quality of performance

· Where A is required to execute or tender performance of his own promise as a condition precedent to B’s duty to perform, the condition is usually fulfilled by A’s executing or tendering SUBSTANCIALLY (albeit not exactly) what was promised (Boone v Eyre)

· Although substantial performance might activate the duty, a non exact performance leaves you liable for damages

· Where an imperfect performance (or tender of performance) is not of sufficient quality to fulfil the condition precedent to B’s duty performance, it is necessary to distinguish B’s right to temporary withhold performance of her dependent obligation from B’s right to treat himself as completely discharged from her duty to perform

3. Willingness to perform

· Each party’s duty to perform his own executory promises at the agreed date(s) is normally dependent on the other’s being presently willing and able to deliver the substance of his side of the exchange (Hochster v de la Tour)

· Contract for the sale of goods:

· There are generally no implied warranty as to the quality of goods delivered by a seller (s19 Sales of Goods Act)
· Qualifications, when Seller is selling goods in conduct of his business
· Goods must be fit for buyers purpose if:
1. P has expressed a purpose

2. Should be clear to the seller that his skill and judgement is being relied upon

3. Goods are of a kind that is in seller’s business to supply

· s19(2): ( When goods are bought from a seller, who deals with goods of this kind ( implied condition is that they are of “merchantable” quality, which is means they could be sold by reasonable merchants under that description

· Buyer cannot complain that goods are unmerchantable by reason of defects which is discoverable by examination of the buyer

· When the legislation implies a condition, it is a condition, not a warranty
Discussion question 1 (p24, supplementary materials)

1) The condition is a condition precedent to the main duty to perform to arise, however it does not affect the existence of the binding contract.

· What evidence is admissible?

· Parol evidence does not apply

· Negotiations are admissible (Air Great Lakes)

· Extrinsic evidence is admissible to show that external conditions precedent existed (Pym v Campbell)

2) P comes under a duty to complete within a reasonable time after the fulfilment of the condition

3) P does not promise to sell, but there is an implied promise to take reasonable steps and to make reasonable efforts to do so.

4) For condition to be waived unilaterally, it must be for the sole benefit of the party attempting the waiver. Otherwise, it can be waived by consent. This condition has two aspects:

1. The substance of the agreement is for the benefit of the P

2. The time aspect of the agreement introduces certainty into the contract and thus is for the mutual benefit

To waive the conditions above have to be met. In this case those conditions were met, so you could waive, even without the deed (Mahoney is wrong to suggest otherwise in Verwayen p232)

5) No. Failure of contingent conditions normally make contracts voidable, not void, unless parties made it absolutely clear that the contract is to be void. Yes, as any party can terminate, provided they are not at fault. It appears that the onus of prove is on the party seeking to deny termination to prove the other is at fault. (Plumor v Handley). The deposit is not forfeited as it is only lost when V terminates for P’s serious breach. Here it is for failure of a contingent condition.

· Deposit has two purposes:

1. Guarantee that purchaser won’t default, ie that the contract won’t go off for P’s serious breach

2. Part payment of the price

Therefore, if the contract goes off for another reason, it means that P submitted part payment for consideration, which totally failed.

Discussion question 2 (supplementary materials)

A promise is made to complete work starting on 13 September. The payment is due for the job completed, ie the contract is entire, not devisable. The job is completed on 15th with defects.

1) Is the contractor in breach on 15th?

No. Breach is only when the time for performance has expired. In this case there is no time limit stipulated, therefore reasonable time is implied. On 15th there is still time to rectify the defects. Therefore, he is only in breach at the expiration of reasonable time.

2) Is employer bound to pay full or part of the price on 15th?

Employer does not face an express provision to pay. His duty to pay is activated by work done. Here, some work is done, but not exact performance. Courts will attempt to find that substantial performance activates a duty, unless specifically excluded by a term as in Q3. However, only slight defects will be accepted to satisfy “substantial” performance.

If the employer terminates the contract, ie treats himself as permanently discharged ( a common law doctrine of unjust enrichment applies.

· If A at his expense confers a benefit on B, in the circumstances where B would be unjustly enriched, B would be required to discharge the benefit.

· Contractor has to prove, to recover.

· The law will impose a duty to pay because otherwise he will be unjustly enriched.

· Traditional view is that where a party’s default led to termination of the contract, the defaulter can only recover fair value of performance tendered prior to termination, where the recipient received genuine benefit and a genuine choice as to wether to accept or reject. (Samptor v Hedges)

3) Here, terms are inserted that the work is to be done by 14th and the workman like skill is essential. 

Therefore, an exact performance is required for payment to be due. Each promise has temporal and substantive components. Here, substantive component must be exactly complied with, but temporal component ( only substantial performance is needed. Therefore, can withhold payment, but not terminate the contract, because the condition is capable of being fulfilled.

4) Now, a term is inserted that time is now also essential. 

Here, both components are essential. By 15th it is clear that the condition cannot be fulfilled. ( employer is never under a duty to pay.

Discussion question 3 (supplementary materials)

Contract for the sale of block with an easement and a promise for the grass to be cut within a week is entered into on 1 January, for settlement to take place by 1 July.

1) Is P able to refuse to pay on 20 June?

Yes, because P has until the very last moment to fulfil the duty. Here, he has until 1 July to pay.

2) On 1 July, the easement has not been registered. Can P refuse to pay?

P’s duty to pay is dependent upon V tendering a good title. Here, the promise has two components, temporal and substantive. The substantive is to give a good title. Temporal is to give the title by agreed time. However, simply stating that something is to be done by a specified time does not make time of the essence. Therefore, the duty does not yet arise, but cannot terminate the contract, as it is capable of being fulfilled. However if reasonable time has passed ( can terminate.

3) Easement registered, but grass has not been cut. Can P refuse to pay?

· Cutting the grass does not go to the title, not part of the condition precedent. 

· Breach of a collateral warranty ( damages

· Cannot be set off against the price

· P cannot refuse the price

4) Now easement has been registered, but only 2.8 meters wide. Can P refuse the price?

· To activate the duty either exact or substantial performance will be sufficient. Here, as it does not state that exact performance is needed, probably substantial will be enough. 

· Here, it is a question of fact, 2.8m could fail to meet even a “substantial” standard

5) Can be permanently discharged?

· If it is clear that condition cannot be fulfilled within a reasonable time or says that it won’t (anticipatory repudiation breach

Grounds to terminate under general law (not under a term of a contract)

1) Breach of a condition

2) Fundamental breach of an intermediate term

3) Repudiation, especially in the form of anticipatory breach

Tramways v Lunapark

Facts:

· Tramways enter into a contract to have ads on trams for 8 hours a day for 3 seasons

· Some boards are on the tracks more, some less

· At the end of second season Lunapark protest and attempt to terminate

· Tramways elects not to terminate and continue into the third season

· Decision in the HC for Lunapark for actual breach in 2 seasons and loss of 3rd season

Decision:

· Here, what Jordan said is crucial. He extended the usual distinction of conditions and warranties.

Term






Condition (essential)

Warranty ( non-essential







Associate Newspapers v Banks

Facts:

· A contract for comic drawings to appear on the front page

· 18 months into the contract there is a dispute

· 3 consecutive breaches

· Company said they will print it on a front page only if it suits them

Decision:

· Here, it is enough to show that there was a substantial breach of an essential term

· Could decide this case on the basis of anticipatory breach

Hong Kong Fir Shipping (p512)
Facts:

· Charter contract

· One of the terms states that at all times the vessel is to be seaworthy

· The ship had inexperienced crew and bad machinery ( not fit at an outset

· Owner said a major refit was needed and it will take 15 weeks

· Therefore, charterer could not use the ship for 20/28 weeks at the beginning

· Charterer purported to terminate on 6th June for a serious breach

· Owner claims the breach is not serious enough and purports to terminate for charterer’s wrongful termination

· Owner acted reasonably in attempting to rectify the breach

Decision:

· Diplock classified the terms into:

· Conditions

· Any breach will deprive the innocent party of substantially the whole benefit

· Warranties

· No breach of the term could cause the innocent party to loose the substance of the bargain

· Innominate terms

· Some breaches will be serious enough

· Classification will depend on how the parties viewed the terms at the time of the conclusion of the contract:

· A question of construction

· Parol evidence rule applies

· Look at the factual matrix

· Here, it could be breached in a number of ways, some serious, some not

· Therefore, an innominate term

· Unless the parties made it absolutely clear in the contract, the court will not infer that any breach, however slight, will allow an innocent party to terminate

· Have to look at the breach and it’s consequences at the date of purported termination (here, 6th June)

· Was there a fundamental breach of an intermediate term?

· Here, only 20 out of 104 weeks will be lost ( NO

Hansa Nord (p517)

Facts:

· Sale of pulp pellets

· Legislation did not imply terms into CIF contract

· Therefore, has to be decided based on Diplock’s categories

· Here, there were suspicious circumstances

Decision:

· Contracts are made to be performed

· Damages were an appropriate remedy

· The consequences were not grave enough to deprive the party of a bargain

Repudiation:

· Indication that the party is unwilling or unable to perform

· Reserve the term for anticipatory repudiation, which is an indication, prior to the duty to perform unequivocal inability or unwillingness to perform

How to make a term a condition?

· If a term is itself important and you call it a condition ( normally it will be enough

· However, simply labelling a term a condition does not necessarily make it so. Normally, the Court will take this as an indication that the term is important

· It is important in:

· Determining if termination occurs for the breach of a condition or under an express right in the contract

· Relates to when you can terminate for anticipatory breach

· Courts are reluctant to classify “reasonable time” clauses as conditions, because you can’t see a breach coming with a high level of precision

· Normally, a condition will be impliedly found when a substantive part had to be performed by a specified date

· Sale of Goods ( Courts are willing to imply a condition because if the goods are rejected, then the seller has something substantive left, unlike service contracts

· To make it a condition, indicate that the promisee will be able to regard any breach as a deprivation of substantially the whole benefit

· Unless the language is precise, the Courts will be reluctant to classify something as a condition

Shevill

Facts:

· 3 year lease, tenant always late

· Landlord terminated under a term in the contract and then sued for loss of bargain

Decision:

· It is important whether this is a big bang or a continuos contract

· To make it a condition, indicate that the promisee will be able to regard any breach as a deprivation of substantially the whole benefit

· Unless the language is precise, the Courts will be reluctant to classify something as a condition

Bunge v Tradax

Facts:

· Buyer must give 15 days notice and seller direct the load to one of 3 ports

· Notice was to be given by 12th, but did not get the notice by 17th 

· Sellers claimed it amounted to repudiation and wanted to be freed from obligations regarding this shipment

· Time was specified, but was not made a condition

· Is this a condition?

Decision:

· You don’t have to satisfy the test from Hong Kong Fir Shipping
· The real test ( intentions of the parties when the contract was entered into

· Would the parties regard any breach as depriving them of substantially the whole benefit?

· In commercial context the party will often not be required to tolerate uncertainty, that is to give them a right to act quickly and to make alternative arrangements

· Here, the date of delivery is essential, so the date for notice is also likely to be essential

· Time stipulation has been breached where by the last minute the promisee got nothing substantial

· If did get something substantial ( look at what is breached

Canning v Temby

Difference b/w traditional attitudes to time stipulations by common law and equity

Holand v Wiltshire

· Starting point before Judicature Act

· C/L regards time clause as essential, any breach allows to terminate

· Equity: - the defaulting party asks for specific performance

· Equity agrees that there was a breach

· P is liable for damages

· If the defaulting party is willing to pay compensation for delay

· It would differ in the significance it would attach to the promise if it is not expressed and no indication in the subject matter that it is essential

Notice

· A way to stop equity from giving any further relief to the defaulting party

· If the defaulting party receives a notice and does not comply ( his breach becomes too serious for equity to give assistance

· Notice should give reasonable time

· In any contract, where the promisor failed to comply punctually with a reasonably important substantive stipulation, an innocent party can serve a notice, which in effect says, if you don’t perform this important stipulation by the time I now affix, I will regard the contract as at an end and you will give me the reason for it

· On this view the notice is to lay the foundation for an argument that breach beyond the original time will be regarded as repudiation

· Can only serve upon a party in breach of the promised time for such performance

· You are already in breach ( if don’t comply with the new deadline, you will be in breach that goes to the root

· The innocent party says that the breach will be of an intermediate term with factual consequences such that the breach would go to the root

· Notice must state that non conformance will be considered a very serious breach and a ground for termination

· It must be plausible to say that non-conformance will go to the root of the contract

· There must always be a breach of a promise, which is specified in the notice

· But!!! It is possible that a breach of an intermediate step will lead to a breach of the time stipulation of the promise in the notice

· Two situations:

1. There is a specified time in the contract

· In this case, when the time passes the party is in breach and can be hit with a notice to complete

2. There is an implied reasonable time

· Here, a notice cannot be served upon a party, until that party is unreasonably late (Louinder v Leis)

Louinder v Leis

Facts:

· Sale of land, no time for settlement

· Reasonable time implied to give contract business effifacacy

· Vendor had to give particulars of title

· P failed to submit transfer within 28 days

· V approached P to postponed by 3 month, but the variation not in writing

· A week later V gives P a notice to complete within 21 days

· Purchaser has not completed and V attempts to terminate and keep the deposit

· Is the notice valid?

Decision:

· Can only serve a notice for time breach of a particular substantive obligation

· Here, the notice referred to failure to complete, which was not the breach

· It would have been effective if required P to submit a transfer

Anticipatory Breach

· For anticipatory repudiation:

· It has to be unequivocal

· Has to go to the root

· Either a condition, or

· Non performance of an intermediary term, such that in the factual circumstances it will go to the root

· Must be without justification

· If not w.r.&a then the unequivocal refusal to terminate cannot be described as unjustified (Foran v Wright)

· To have a cause of action need to satisfy the requirements for the anticipatory breach and:

· Give notice

· Be w.r.&a to perform his side at an appropriate future time up until the time of the notice (Hockster v De la Tour)

Hockster v De la Tour

Facts: 

· Contract in early 1852 to travel to Europe on 1st June

· Courier told that he will not be required

· Brings an action on 22 May, where the defendant is not yet in breach of the time stipulation

Decision:

· If the defendant unequivocally indicate that he won’t perform important obligations at a future date, and

· The innocent communicates an election to terminate, then

· The courier does have a cause of action for anticipatory breach
· What is needed is an unequivocal indication of unwillingness to perform

· Wrongful anticipatory repudiation

· Communicate an election to terminate
· Plaintiff has to show that up until the time he communicates an election he was willing ready and able to perform

· If those requirements are satisfied and the plaintiff gave up a real chance to perform the contract, he can estop the guilty party from retracting his statement

Laurinda v Capalaba

Facts:

· Contract for lease for 6 years in a shop centre in Oct 1985 to commence on 1 Dec

· Tenant did everything right, goes into possession, pays rent

· He sends Landlord agreed stamp duty & legal fees necessary to register a lease

· Duty to register a lease is important, but not essential

· With a background of continuous delays, Tenant gives a 14 days notice to register and when that is not complied with ( terminates

· Here, the breach did occur, but of a non essential term

Decision:

· Notice was valid in al respects, but did not give a reasonable time to register

· The terminating party can rely on any valid reason

· Is it clear that the Landlord does not intend to perform within a reasonable time such that it would frustrate the purpose of the contract

· On 21st August ( can’t make that inference

· If the notice was valid ( the court would cooperate

· On the 5 September there is an unequivocal indication that the Landlord has treated with contempt Tenant’s reasonable efforts to bring the situation to an end

· The whole conduct shows that in the future the Landlord will not register the lease until it suits him

Universal Cargo Carriers v Citati

Facts:

· Citati hired a ship on a charter for a voyage

· Usually have to stipulate a date, when she’ll be ready

· From that date she is ready you have 9 days to load

· After that demurrage --> a sum for every day of delay

· The boat is expected on 6 July, but arrives on 12th July

· The cargo is not ready and Citati sends the ship offshore

· Shipowner takes off and Citati complains for repudiation by a shipowner

Decision:

· Repudiation:

· Intent not to perform (take this at face value)

· Incapable of performing

· Even when there is a threatened future breach, it is not enough for repudiation, must be threatened breach of an essential promise or of a non-condition, the factual consequences will with 51% probability go to the root

Afovos

· Time charter party of a ship for 2 years

· 50 instalments of hire due

· Payments are due on particular days, including 14 June 1979

· Provision that if it isn’t paid on that day, the owner can give a charterer a period before withdrawing a ship

Decision:

·  By 16:40 it was clear that there was going to be a breach that night, but no actual breach

· Could not fire off a notice, because no actual breach

· Threatened breach did not go to the root of the contract

Progressive Mailing v Tobali ( similar to Banks
Facts:

· Lease for 5 years, dispute between L and T regarding repairs

· T withholds the rent for 6 month on legal advice

· L purports to terminate

Decision:

· The Court said L could terminate

· Here there is no just one breach

· T’s conduct in withholding the rent saying that he won’t pay ( infer that T is refusing to perform in any form, but his form of the contract, which is incorrect

· Here, actual breaches, any one is not enough, but combined they show he will not perform, but for his way.

· It does not matter how to label any one breach

Maple Flock v Universal Furniture Products

Facts:

· Company delivers rag flock, a contract is for 100 tons with 66 instalments due

· 16th of the instalments is tested and is badly contaminated

· Can Buyer terminate?

Decision:

· Here, it is an instalment contract, therefore, even if the breach is that of a condition ( can only reject the delivery of that one instalment

· Is there repudiation?

· Do the circumstances of a particular breach show that Seller is “unwilling or unable” to perform in the future, which will deprive the buyer of the substantially the benefit

· Must look at the probability of future breaches and the quantitative ratio of how much is affected as a proportion of the total value under the contract

· Here, the likelihood of future breaches are slim

· Only 1.5% is affected

· You can look at the kind of breach and repercussion for the business

Shevill (see above)

· Need unequivocal indication

· Has to go to the root

· Future breaches are not of a condition

· They are not going to deprive the Landlord of the bargain

The Mihalis Angelos

Facts:

· Voyage Charter party, ship has to be ready by a particular date, can cancel if it is not there by 20 July

· Charterer attempts to terminate on 17th July for “force majeure”

· Shipowner is sued for repudiation

Decision:

· On 17th Charterer purported to terminate for a bad reason, but he had a good reason, even though he didn’t know about it

· Even on 25 May the owner breached a condition to be able to load ( must have good grounds for making such an estimate

· Here, Charterer can terminate for Owner’s breach of a serious condition

· Even if couldn’t, the Owner could only get nominal damages, because must prove that if it wasn’t for repudiation, he would get the benefit of the contract

DTR Nominees v Mona

· Good faith belief can amount to repudiation

· Here, there is no unequivocal refusal, because he simply did not see any other possibility

· P did not communicate an election to terminate

· The contract is abandoned, therefore, it ended for a reason different from P’s serious breach

· Should get the deposit back

Foran v Wright
· On 22 July neither party tendered, thus neither can say that the other party has breached

· The essential time dropped out

· Had to complete within a reasonable time

· HC: Cannot sue for anticipatory repudiation without giving notice prior to the time for obligations

· Up until the time of communication you MUST be r.w.&a to perform your side

· If terminate for the anticipatory breach ( must show that you had a real chance to perform you side at an appropriate future date (Brennan J)

· If terminate for actual breach ( on the balance of probabilities, that you are r.w.&a to perform

· In reliance on the V’s representation P abandons his attempts to raise money ( V is estopped from denying r.w.&a on behalf of the P ( V’s duty becomes unconditional

· Majority (Brennan, Mason Dawson) ( to terminate need a cause of action, ie a serious breach

Turnbull v Mandos

· What if the victim does not accept the repudiation?

· The victim here did not fulfil a condition, because V has repudiated and it would be futile for him to do so

· Thus, V is waiving the need for the condition to be fulfilled

· V’s duty becomes unconditional and then P can sue for breach

· If not for V’s conduct, P could and would have fulfilled the condition

· Deane in Foran says that this is an example of estoppel

Mahoney v Lindsey (p13 of supplementary notes)

Facts:

· Contract for sale, with completion on 29 June

· Breach and P gave V a notice to complete

· Before the time was to run out, asked for appointment, but V said ( futile

· P did not draw checks

· P is asking for specific performance

Decision:

· Normally, need to tender price to receive specific performance

· Here, V’s conduct prevented P from tendering price

· P is dispensed from this obligation by V’s conduct

Contract of carriage





Bill of Lading





Strict sense





Loose sense





Requires strict & literal performance





Requires substantial performance





Any breach, however slight, will give rise to a right to terminate





Only substantial breach will justify discharge. Q: Does the breach deprive the innocent party of inducement for entering into the contract?
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